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INTRODUCTION 


It is commonly understood that Islam came into existence with vari- 
ous dimensions,’ including its legislation which aims to bring as many 
possible benefits for mankind, both in this world and hereafter.” Al- 
Ghazali (d. 505 AH) said that Islam is concerned with five kinds of 
virtues’ which, in usii/ al-fiqh’s (Islamic jurisprudence) terminology, are 
called al-kulliyat al-khams (the five universal). They include protection 
of religion (al-din), life (al-nafs), reason (al-‘aql), descent (al-nasl), and 


property (al-mal).* Given the importance to protect the five maslahah 


‘In general, Mahmud Shaltut classifies the teachings of Islam into two dimen- 
sions: agidah and shari’ah. He calls the agidah dimension of the Qur’an with 
the term al-iman (beliefs) and the shari’ah one with al-‘amal al-salih (good 
deeds). According to Shaltut’s classification, Islamic jurisprudence falls under 
the category of shari’ah. See Mahmud Shaltut, al-Islam ‘Aqidah wa Shari’ah, 
(n.p: Dar al-Qalam, 1966), pp. 11-13. 

* It means to say that the axiology of Islamic jurisprudence is by definition theo- 
anthropocentric because it is oriented to the fulfillment of divine (heavenly) and 
human (worldly) well-beings altogether. 

3A]-Ghazali further said that these five well-beings do not exclusively belong to 
Islam, but also to all religions (millah) that aspires to the well-being of human- 
kind. Therefore, al-Ghazalt said that there is no single religion that does not 
forbid disbelief, killing, fornication, and consumption of anything that can im- 
pair the dysfunction of the reason. See Abu Hamid al-Ghazali, al-Mustafa min 
‘Ilm al-Usial, Vol. 1, (Bairtit: Dar al-Fikr, t.th.), p. 286. 

4Al]-Zuhaili Wahbah pointed out that the Malikiyyah and Shafi’tyyah scholars 
listed the five main principles (al-usil al-khamsah) in the following order: reli- 
gion, life, reason, lineage, and property. Meanwhile, Hanafiyyah scholars listed: 
religion, life, lineage, intellect, and property. Similarly, al-Buti said that the 
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(the objectives of Islamic law), al-Shatibt (d. 505 AH) insisted that mu- 
jtahids must know well and integrate magasid al-shari’ah (the objec- 
tives of Islamic law) into their intellectual endeavors (ijtihad). 

Before al-Shatibi (d. 790 AH), the study on magqdasid al-shari’ah 
serves only as one instrument in figuring out the ‘illat (the basic cause) 
of law when a legal analogy (giyds) should be conducted to decide a 
legal status unknown to the nass (al-Qur’an and Hadith). The use of 
maslahah in search for the basic cause of the law (masalik al-‘illah) is 
limited only to the cause that is acquired by reasoning (‘i/lat ijtihadi or 
mustanbatah), not that is is explicitly mentioned by the texts, such as al- 
Qur’an, Hadith, and ijma’. In other words, the study on maslahah before 
al-Shatibi (d. 790 AH) is confined to the realm of qivas. 

Al-Shatibi (d. 790 AH), on the other hand, suggested that the whole 
process of ijtihad, whether or not directly linked with the text, should 
consider maslahah as the “spirit” of the objectives of Islamic law. He 
further explained that an ijtihad aligned to the objectives of Islamic law 
(al-ijtihad al-magqasidi) should fulfill four aspects.” Firstly, it should be 
based on the text and the law that is contained therein, as well as the 
objectives of Islamic law (al-nusiis wa al-ahkam bi maqasidiha); sec- 
ondly, it should compromise the universal and general messages with 
the partial evidence (al-jam’ bayn al-kulliyat al-‘Gmah wa al-khasah); 
thirdly, it should be based on the principle of inviting the good and re- 
fusing the bad (jalb al-maslahah wa dar’u al-mafasid); fourthly, it 
should predict the things that might happen in the long term (i’tibar al- 
ma ‘alat): whether the legal decision to be made will lead to the realiza- 
tion of goodness (maslahah), or supposedly will cause badness (maf- 
sadah). With regard to the last aspect, al-Shatibi (d. 790 AH) said that 


ijma’ of ‘ulama set up al-usil al-khamsah according to the al-Ghazali’s order, 
ie. religion, soul, intellect, lineage, and property. See Muhammad Sa’id 
Ramadan al-Biti, Dawabit al-Maslahah fi al-Shari’ah al-Islamiyyah, (Bairit: 
Muassasah al-Risalah, 1982), p. 250. 

°Ahmad al-Raysuni, Nazariyyat al-Maqasid ‘Inda al-Imam al-Shatibi, (Bairut: 
al-Ma’had al-‘Alami li al-Fikr al-Islami, 1995), pp. 362-384. 
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the Prophet Muhammad had been reluctant to kill the hypocrites in fear 
that he would be considered in the future as a killer of His companions. ° 

In fact, al-Shatibi’s breakthrough concept of maqasid al-shariah still 
has limitations in the study of Islamic jurisprudence. Like al-Ghazali (d. 
505 AH), the pioneer of maqasid, al-Shatibi put forward partial accounts 
of Islamic jurisprudence by limiting himself to the aspects of the five 
universals (religion, life, intellect, lineage, and property), without mak- 
ing any linkage of each aspect. In addition to relying heavily on the five 
universals (al-kulliyat al-khams), Shatibi’s ijtihad maqasidt talked 
maslahah only in terms of its significance levels, i.e. maslahah 
dariiriyyat (primary needs), maslahah hdjiyyat (secondary needs), and 
maslahah tahsiniyat (tertiary needs). 

Consequently, such a partial approach leads also to partial under- 
standing of Islamic jurisprudence. For instance, the obligation of five 
times daily prayers is seen as linked only to the benefit of religion, noth- 
ing to do with that of life, reason, descent, and property. Similarly, the 
obligation to cover the aurat (certain parts of the body), is considered 
merely as a preventive teaching to avoid fornication which, in the study 
of maqasid al-shari’ah, falls under the category of the protection of the 
descent (al-nasl). Thus, it is not too surprising that the groups with the 
banners of “Shart’ah” enforcement, either from religious institutions 
such as the Majelis Ulama Indonesia (MUI), and local regulation (Per- 
da), have invited controversy among the public. The most current and 
most controversial example in the media was the Regional Regulation 
(Perda) of the Lhoksumawe City of Aceh which bans straddling for 
women while riding a motorbike.’ This regulation concemms only with 
the benefit of descent (al-nasl), i.e. a good behavior by which sexual 


desire from man can be avoided. Meanwhile, the aspect of the protection 


°Ahmad al-Raysuni, Ibid. 
“http://www.republika.co.id/berita/nasional/politik/13/01/08/mgaz85-larangan- 
duduk-mengangkang-bukan-syariat-islam, accessed February 22, 2013. 
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of life (al-nafs) lists at the top of the hierarchy of the five universals than 
just that of modesty. There is also a number of other Islamic legal deci- 
sions in the books of Islamic jurisprudence, both on worship (‘ibddah) 
and socio-economics (mu ’Gmalah), which turned to be void of intercon- 
nected maslahah. 

One example is in figh on women, such as on dressing and polyga- 
my. The absence of the interconnected maslahah-based paradigm in the 
two cases has resulted in the subordination of women and, therefore, 
legal rules which neglects women’s natural rights. It is obligatory for 
women to cover their entire body except palms and face. Indeed, there 
are some scholars who argued that a woman is allowed only to reveal 
one of her eyes in the presence of men other than her mahram. They 
argued that because women are the reasons behind the rampant adultery, 
they must be secluded and isolated from association with men in order 
that the latter is not swayed and fascinated by their beauty and, there- 
fore, is not committed to adultery. Such maslahah, in the study of 
maqasid al-shart’ah, belongs to the realm of protecting offspring (hifz al- 
nasi), and in the hierarchy of the five universals (al-kulliyat al-khams) it 
sits in fourth position after religion, life, and reason, and one level above 
property. 

In term of its strength, Abii Zahra considers the benefit of women Is- 
lamic dressing as hdjiyyat (secondary), not daruriyyat (primary), needs. 
In fact, as Nasaruddin Umar said, women Islamic dressing is tahstniyyat 
(tertiary), which can be subdued to daruriyyat and hdjiyyat. Thus, it is 


not an exaggeration when Muhammad Shahrir, a Syrian scholar, said: 


“Indeed, hijab is a private matter that a woman can determine 
for herself, without any pressure, intimidation, or terror. Al- 
Tanzil al-Hakim should not be reduced to referring to a woman 
who wears hijab, and by which we call a woman who wears hijab 


after she is not as going “back to religion”, as if she was an 
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apostate. Such reduction is an insult both to Islam and woman 


because it confines this great religion to only a piece of cloth.”® 


The above-mentioned quote implies that, in Shahrir’s opinion, 
women are free to choose the types, models and designs of their dress- 
ing, as long as they can protect themselves from harassment. Dressing 
has nothing to do with religion. In fact, if someone was naked in front of 
her or his non-family (non-muhrim), the punishment would be only 
social. It seemed that Shahrir wanted to suggest, “it is too trivial to 
attribute dressing with religion; there are other things which are more 
important than dressing!”° 

Therefore, Shahrir holds that Muslim female dressing should not on- 
ly be seen merely from the perspective of covering their bodies, as the 
Islamic clerics desired to. Rather, it should take into account another 
criterion, i.e. to what extent dressing will make a woman free from har- 
assment. 

Dressing will meet its best function when its designs, models, and 
desired colors follow tradition (‘urfiyyah), contain aesthetic values or 
beauty (jamdaliyyah). In Shahrir’s opinion, “appropriate” and “inappro- 


priate” (yalig wa 1a yaliq)'° are the standards to decide whether or not 


®Ibid., Dirasat, p. 327. There are other Muslim scholars who share the same 
opinion as Shahrir’s. Musda Mulia, for instance, pointed out that “we should 
appreciate and respect whatever women decided to choose in order that social 
harmony to be established. Sociologically, jilbab does not signify anything, nor 
it means a symbol of piety. A woman who wears a jilbab is not necessarily a 
pious one and otherwise. Jilbab is not identical with one’s piety.” See Siti 
Musda Mulia, “Memahami Jilbab dalam Islam” in Psychology of Fashion Fe- 
nomena Perempuan (Melepas) Jilbab, (Yogyakarta: LKiS, 2010), xiii. 

°Shahrir explained that the oversimplification of hijab into religious matters are 
due to some reasons, i.e. powerlessness (al-‘ajz), and more importantly patriar- 
chal societies (dhukuriyat al-mujtama’), and discrimination of others on behalf 
of religion. Amid patriarchal societies, the ulamas (Muslim jurists) were also 
influenced by the patriarchal traps when formulating their legal products; in this 
case, a woman was treated as goods to be taken care of and controlled according 
to the preference of ulamas most of whom are male. Ironically, all these were 
done on behalf of glorifying women. See Shahrir, Dirdsdt, p. 325. 

Tbid., p. 170. 


12 Ijtihad Maqasidi: Reconstruction of Islamic Laws 


dressing accords aesthetic values or beauty (jamdliyyah). A woman 
decides to restrict her freedom in dressing not because of religious de- 
mands, but of “appropriate”- or “inappropriate”-ness. Shahrir also as- 
serted that dressing has different aesthetic standards depending on 
where, when, and by whom it is worn. The aesthetic values of dressing 
are always changing and are subject to others’ criticism. He gives the 
following example on how dressing has different standards of appropri- 


ateness and beauty: 


In some societies it was found inappropriate for someone of the 
age of sixty years old, for instance, to wear red short pants and a 
purple t-shirt. However, such outfitcolorsmay be considered 


trendy and acceptable in other societies. "! 


The aspect of tradition (‘urfiyyah), Shahrir said, is wider than aes- 
thetics, because the former can restrict one’s freedom of choice on 
something which has nothing to do with “appropriate” or “inappropri- 
ate”, and beauty. Shahrir illustrates that a widow who is on her waiting 
period and is religiously not allowed to talk about marriage, is “sup- 
posed” to dress according to the standards that her society is imposing 
on her. This provision, Shahrur said further, has nothing to do with aes- 
thetics. 

A study on Islamic jurisprudence based on interconnected maslahah 
(ittisaliyyat al-masalih) is necessary as it considers multi perspectives in 
its discussion. It is only by doing so that the word that the Prophet Mu- 
hammad was sent to bring flexible and tolerant teachings as well as 
grace to all human beings will become realized into this world. 

This book attempts to answer two main issues: firstly, how does the 
interconnected maslahah-based ijtihad maqasidi work? Secondly, what 
are the implications of the interconnected maslahah-based ijtihad 


maqasidi on women’s dressing? 


bid. 
Tbid. 
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Discussions on maslahah (public interests), or precisely maqdasid al- 
shari’ah (the objectives of Islamic law), have been so far dominated by 
studies on the fathers of the concept of maslahah, such as al-Ghazalt (d. 
505 H.), al-Shatibi (d.790 H.), and al-Tuft (d. 716 H.). Among many 
works are Asafri Jaya Bakri, Konsep Maqasid al-Syari’ah Menurut al- 
Syatibi dan Relevansinya Dengan Ijtihad Hukum Dewasa Ini, (Graduate 
Program IAIN Syarif Hidayatullah Jakarta, 1994); Imam mawardi, Fiqh 
Minoritas Fiqh al-Agqalliyat dan Evolusi Maqasid al-Syari’ah dari Kon- 
sep ke Pendekatan, (Yogyakarta: LKiS, 2010); Ahmad al-Raysuni, 
Nazariyyat al-Maqasid ‘Inda al-Imam al-Shatibi, (Bairut: al-Ma’had al- 
‘Alami li al-Fikr al-Islami, 1995). 

However, these works fail to provide innovative, new discussions on 
the issue, such as how the concepts of maslahah proposed by those lead- 
ing figures are developed into a concept of interconnected maslahah- 
based ijtihad maqasidi whose presence is supposedly able to bring cer- 
tainty on contemporary legal problems in accordance with the rapidly 
changing times and sophisticated modern science. 

This book is built upon the following theoretical framework. Noel J. 
Coulson said that Islamic law is divided into two sections: divine law 
and jurisprudence (laws of the fagih).'’ While the former is related to 
the laws that are revealed by God and, therefore, are absolute, the latter 
are the legal products of human understanding and, therefore, are histor- 
ical and profane. '* Due to their historical and changeable natures, it is, 
therefore, imperative for Muslim jurists to take goodness or benefits into 


account when formulating their legal products. Nevertheless, it is im- 


Noel J. Coulson, Conflicts and Tension in Islamic Jurisprudence (Chichago: 
The University of Chichago Press, 1969), p. 3 

‘Muhammad Arkoun said that Islamic teachings brought to us consist of two 
traditions: the first is “T” which refers to transcendental, enduring, unchangable 
traditions; the second is “t” which means the historical-cultural products of 
mankind, both passed by one generation to another generation or originated from 
the interpretations on the sacred textes. See Muhammad Arkoun, al-Fikr al- 
Islami: Qira’ah ‘Ilmiyyah, transl. Hashim Salih (Bairut: Markaz Inha’ al- 
Qawmi, 1987), pp. 19-20. 
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portant to note that the legal benefits that Muslim jurists have in mind 
should be measurable and within the parameters of the benefits that have 
been formulated by the Muslim scholars in the theory of maqasid al- 
shart’ah. 

Magasid al-shari’ah, which many researchers ascribed its peak to the 
creative hands of al-Shatibi (d. 790 AH), consciously or not, is nuanced 
by religious imagination (al-mikhyal al-dini) and the religious, social, 
economic, and even political memories (dzdkirah)'° which are certainly 
different from current conditions and situations. It is inadequate to see 
the benefits in a professional world and fashion only from the eyes of 
the five universals (al-kulliyat al-khams) which relies more heavily on 
levels of significance, i.e. daruriyyat (urgent, primary needs), Adjivyat 
(secondary needs), and tahsiniyyat (tertiary needs); rather, it necessitates 
also the use of maslahah-based ijtihad maqasidi. 

Al-Shafi’1 (d. 204 AH) is one scholar who spoke the loudest in re- 
jecting the use of reason in its various forms, either through istihsan or 
maslahah mursalah in excavating Islamic laws. Later scholars, such as 
al-Juwaynt (d. 478 AH) and al-Ghazali (d. 505 AH), followed this thesis 
but then developed it into a concept of maslahah. Al-Juwaini (d. 478 
AH) is considered as the forefather of maqasid. He brought forth the 
concept of ta’lil (causastion) in three categories: dartiriyyat, hajat and 
mahasin. It is Juwayni’s concept (d. 478 AH) that then inspires al- 
Ghazali to formulate a new package of maslahah, namely maqasid al- 
sharl’ah in the framework of al-usil al-khamsah (the five principles), 
which includes the protection of religion, life, intellect, descent and 
property, even though in practice it “mirrors” Shafi’1’s ijtihad, i.e. givyas 


(analogical reasoning). 


One’s way of thinking cannot be separated from the shadows of the memories 
(zakirah) and imagination (khayal) hammered by religious, social, cultural, and 
other modes. See Muhammad Arkoun, al-Fikr al-Islami: Naqd wa Ijtihad, 
transl. Hashim Salih ( Bairut: Dar al-Saqi, 1998), p. 240. 
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Unlike al-Ghazali (d. 505 AH) who belongs to Shafi’t school, al- 
Shatibi (d. 790 AH) developed further Juwaynt’s and al-Ghazalt’s con- 
cepts of maslahah and established it as a method of Malik1’s istinbat, i.e. 
maslahah mursalah (the unattested interest), which maintains a high 
level of dependence on texts.'® Similar to al-Ghazali (d. 505 AH), al- 
Shatibi (d. 790 AH) stated that the human goals or purposes (maqdsid 
al-mukallaf) should not run against the five foundational goals of the 
laws (maqasid al-shari’ah), and that both are largely compatible, and if 
there is disagreement between the two, maq@sid al-mukallaf should be 
givena priority. '” 

The concept of maslahah was also developed by al-Tufi (d. 716), a 
Hanbali scholar who overtly refuses the interference of reason in 
istinbat. For al-Tuft, maslahah is the most leading and strongest legal 
evidence, particularly in relation between each human (mu ’dmalah). 


Any legal evidence or postulate that contradicts to the spirits of 


‘For al-Shatibi, al-maqisid al-‘amah should be a consideration in comprehend- 
ing particular evidence (dalil juz’1). Ibid., p. 370. 

'7Around six centuries after al-Shatibi, Muhammad al-Tahir bin ‘Ashur (d. 
1393) came up as an emerging figure of maslahah with his famous work, 
Magasid al-Shari‘ah al-Islamiyyah; almost in the same time, there was also 
another scholar, ‘Alal al-Fasi (d. 1394 H.) with his work, Maqdsid al-Shari‘ah 
wa Makdanatuha. Both Arab-Maghribi scholars share common ideas in many 
aspects. For example, both share a common word that maqasid al-shari‘ah is 
built upon human nature. Quoting Qur’anic verse, Rum: 30 and al-A’raf: 119, 
Tahir bin Ashur and ‘AIal al-Fasi agreed that protection human nature is part of 
maqasid al-shari‘ah which, therefore, should not contradict human intellect in a 
normal condition. Nevertheless, they disagreed on some points. Tahir bin Ashur 
put forward the autonomization of maqfasid al-shari‘ah as a separate discipline 
from ustl fiqh by formulating its concepts, maxims as well as its focuses. On the 
contrary, ‘Alal al-Fasi is concerned more on the detailed description of shari’ ah, 
including its philosophy and hidden values, rather than on discourse of it’s 
autonomy and independence from usil figh. Later on, there came up a number 
of Muslim scholars on maslahah, such as Muhammad Sa’id Ramadan al-Bitt, 
Dawabit al-Maslahah fi al-Shari’ah al-Islamiyyah; Mustafa Zaid, al-Maslahah 
fial-Tashri’ al-Islami, Mustafa Shalabt, Ta ‘lil al-Ahkam; Husain Hamid Hassan, 
Nazariyat al-Maslahah fi al-Figh al-Islami. See Yisuf Hamid al-‘Alim, al- 
Magasid al-‘Amah li al-Shari’ah al-Islamiyyah, (Kairo: Dar al-Hadith, t.th.), p. 
6. 
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maslahah should be rejected, because laws are not for the benefits of 
God, but solely to help humans reach maslahah, which is to gain good- 
ness and in the same time to avoid dangers both in this life and the here- 
after. 

Since this work is a library research on interconnected maslahah- 
based ijtihad maqasidi, the data was collected from many literature 
sources, including primary and secondary ones. The primary sources 
include: (1) al-Muwafaqat fi Usil al-Shari’ah by Abt Ishaq al-Shatibi 
(d. 790 AH); (2) al-Mustasfa fi ‘Ilm al-Usul by al-Ghazalt (d. 505 AH); 
(3) al-Ta’yin fi al-Sharh al-Arba ‘in by al-Taft (d. 716 AH). Meanwhile, 
the secondary sources are articles and books related to the discussion of 
usil al-fiqh, especially on maq§asid al-shari’ah. The data collected was 
anaylised by using deductive, inductive, comparative-critical methods. 
The author used a deductive method when explaining the basic princi- 
ples of maqfsid al-shari’ah and its relation to ijtihad. An inductive 
method is used when the author found that a number of scholarly opin- 
ions about maslahah are scattered in several sources after which conclu- 
sions were then made. A comparative-critical method is used when 
comparing the thoughts of the leading proponents of maqiasid al-shart’ah 
and determining the originality of their ideas. 

This book is organized into the following discussions: The first chap- 
ter contains an introduction that includes the background of the problem, 
such as a description of the problems related to maqasid al-shari’ah 
approach in the studies of Islamic jurisprudence, which is so far still 
centered on a maslahah perspective. Therefore, it requires a holistic 
approach in order to produce an Islamic law which is rich with 
maslahah. 

The second chapter presents a discussion on the theoretical founda- 
tion of the studies of maqasid al-shart’ah by reviewing the ideas of three 
leading figures, i.e. al-Ghazalt, al-Shatibi, and al-Tuft. This section is 


then followed by a discussion on the concept of interconnected 
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maslahah-based ijtihad maqasidi to complement the previous concept of 
ijtihad maqasidi initiated by those leading figures, particularly al- 
Shatibi. 

Chapter three examines Islamic law from various perspectives to 
find the common thread between the shariah, Islamic law, and Islamic 
jurisprudence. Discussion on the characteristics and principles of Islamic 
law was included also in this chapter. In other words, this chapter aims 
to provide a general overview of how Islamic law should be positioned, 
especially in the efforts of formulating legal rules that seek to bring the 
benefits for people. Such positioning will bring the Islamic law from its 
ideal concepts into practical usage for people. 

Chapter four examines the application of interconnected maslahah- 
based 1jtihad maq@sidi in which Muslim clothing is taken as an example. 
The object of study is discussed within the framework of the previous 
chapters, leading to a new concept of maqasid al-shari’ah-based Mus- 
lim clothing or what the author calls it as “libas maqasid?’. 

Chapter five is a summary of what the author discussed in the previ- 
ous chapters. This section is divided into two topics: conclusions and 
suggestions. Conclusion higlights the main points with reference to the 
research focus. Suggestions are meant to provide recommendations for 
other researchers on maqasid al-shari’ah, especially on the basis of in- 


terconnected maslahah. 


MAQASID AL-SHARP’AH 
AND THE EXCAVATION OF ISLAMIC LAWS 


2.1 Understanding Maqasid al-Shari’ah 
and its Development 


Etymologically, magdasid al-shari’ah contains two words: magdasid 
and al-shari’ah. The term maqasid is the plural form of maqsad that is 
derived from the verb 8-28 (qasada- yaqsudu) and contains differ- 
ent meanings, i.e. leading to one direction, goal, middle-way, fair, con- 
sistent, do not exceed the limits, a straight path, a midway between ex- 
aggeration and insufficiency. '® Al-Mawardi said that all these meanings 
are found in the Qur’an. The word, shari’ah, etymologically refers to the 


path leading to spring. Terminologically, shari’ah is defined as: 
CLaililyaiegLealls shall Aabeialayg Yaa silly yal YI 
God’s commands and prohibitions relating to the behav- 
iors of humans in life 
Thus, shari’ah concerns only with practical matters rather than be- 


liefs. When the word magqasid is attributed to shart’ah, it immediately 


brings into our mind the legal purposes of shara’ (fiqh), both inform of 


8 Muhammad Amin Suhayli, Qawd’idah Dar’u al-Mafasid awld Min Jalb al- 
Masalih Dirasah Tahliliyyah, (Egypt: Dar al-Salam, 2010), p. 64. 
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magqasid al-shari’ah (al-ijtihad al-maqasidi) as a legal theory and its 
application in some cases. ‘Abd al-Majid al-Najjar said that studies of 
magqasid al-shari’ah should cover all of God’s commands and prohibi- 
tions, related to human behaviors, beliefs, and other aspects of human 
life. It is no doubt that each God’s command must have a purpose 
(magqsid) that calls for realization both in this world and in the Hereaf- 
ter. A command to be faithful to Allah, for instance, aims to realize a 
peaceful soul in the world as a requirement to get pleasures in the Here- 
after.'° In relation with this purpose, God says in Surat al-Ra’d: 28: ‘ald 
bi dhikrillah tat mainnal-qulub (‘Your heart will be at peace if you re- 
member Allah’). 

Before al-Tahir ibn ‘Ashiir, maqasid al-shari’ah has been not yet de- 
fined by its main prominents, including al-Shatibi, who conceptualized 
for the first time maqasid in his work, al-Muwafaqat. There are two 
possible reasons, Musfir bin ‘Ali al-Qahtani puts in, why al-Shatibi 
neglected the definition of maq§sid in this case: first, his al-Muwafaqat 
was dedicated for scholars who have true knowledge and interests on the 
science of Islamic jurisprudence. Therefore, he felt it unnecessary to 
provide a definition of something that scholars are already familiar with; 
secondly, the focus of al-Shatibi’s al-Muwafaqat is to build a theory of 
maqasid still unknown by the previous scholars. Although al-Shatibt did 
not spesifically define the term, his elaborate explanation will bring its 
readers closer to the definition of maqasid al-shari’ ah. *° 

The concept of maqasid al-shari’ah has undergone rapid develop- 
ment after al-Shatibl, making scholars aware of significance to define 
the term in such a way according to the ruling standards of a definition, 


which are jami’ and mani’ (comprehensive). In al-Raisiini’s opinion, as 


'9 Abd al-Majid al-Najjar, Maqdsid al-Shari’ah bi Ab’ad Jaidah, (Tunis: Dar al- 
Gharb al-Islami, 2012), p. 15. 

? See also Musfir bin ‘Ali al-Qahtani, al-Wa *y al-Maqasidi Qira’ah Mu’asirah 
bi li al-‘Amal Maqasid al-Shari’ah fi Manahi al-Hayat, (the Beirut: al-Shabakah 
al-‘Arabiyyah li al-Abhath wa al-Nasr, 2013), p. 21. 
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quoted by Imam Mawardi, shari’ah is the “laws of behaviours set up by 
Islam, whether in relation to the conception of Islamic theology and 
legislation”.*' Definitions by scholars at the time referred to its equiva- 
lent meanings of the term, such legal wisdom, legal purposes, legal 
meanings. Respectively al-Bannani, al-Asnawi and al-Samarqandi put 
forward those definitions. al-Ghazali, al-Amidi, and Ibn al-Hajib defines 
maqasid al-shart’ah as “gaining benefits and rejecting disutility (maf- 
sadat)”. 

Therefore, maqasid al-shari’ah has a strong connection with wisdom, 
causes (‘illat), goals or intentions, and well-beings.”” A more compre- 
hensive definition of maq@sid al-shari’ah is given by Ibn ‘Ashi and 
‘Alal al-Fasi. Ibn ‘Ashir defines maqasid al-shari’ah al-‘amah as refer- 
ring to: 

Fyailgaline ley pity paleyeade LAM yalallSall gle 
Lica giliguilarddas pilllSalioualdc sid SILigiba Veissy 
Alay glgilaa Meier, yitll La Dill sLeall Palau gla pl 
Ja galal gist galSaYlel gil fluddbs paler ulSallicilecliosiigs 

Leiet tse | silis 
Meanings and wisdom that Shari’ maintains in its legal 
determination. This does not only apply to certain types 
of laws but also to all properties, general purposes, and 
meanings contained in the Shari'ah laws as well as all le- 


gal meanings unnoticed but maintained in many legal 
forms.”* 


Ibn ‘Ashiir’s definition of magasid al-shari’ah is still centered at the 


realm of al-maqasid al-‘amah (public good) rather than specific benefits 


*1 See Ahmad Imam Mawardi, Fiqh MinoritasFiqh al-Aqalliyat dan EvolusiMa- 
qasid al-shari‘ah: dari Konsep ke Pendekatan, (Yogyakarta: LKiS, 2000), pp. 
178-179. 

2 Thid., p. 180. 

°3 See ‘Alal al-Fasi, Maqasid al-Shari’ah wa Makarimuha, (Kairo: Dar al- 
Salam, 2011), p. 24. See also Muhammad al-Tahir bin ‘Ashir, Magdsid al- 
Shari’ah al-Islamiyyah, (Tunisia: Dar Sukhiin li al-Nashr wa al-Tawzi’, 2007), 
p. 49. See also Musfir al-Qahtani, al-Wa’y al-Maqasidi, p. 13. 
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(al-maqasid al-khassah) that religion also maintains to secure worldy 
and heavenly happiness. ‘Alal al-Fasi, on the other hand, refers maqasid 


al-shart’ah to: 
LgalSalincSalSrizc Lilllgects gill) iN leita! 
“The goals and hidden meanings behind Shari’s laws.” 


This definitions of maqasid al-shart’ah mentioned above can also in- 
cludes two kinds of the benefits, i.e. general and specific benefits. ‘Alal 
al-Fasi’s definitions of the term is repetition with different wordings. al- 


Raysuni provided similar definition: 
staldalodllgivsils Yaa; pilliaws ssillillall 


The objectives of Shari’ah by which the goodness for all 
the mankind can be realized.” 


It is true that al-Raystint did not explicitly mention the term al- 
magqasid al-khash (specific objectives). However, at the end of his defi- 
nition he mentioned maslahah al- ‘ibad (human welfare), indicating that 
al-Fasi also requires specific objectives in regard with Islamic or legal 
arguments. 

The general objectives of shari’ah is linked to the purposes of human 
creation, ie. to become caliphs (leaders, managers) on earth by wor- 
shipping Allah. In practice, it is impossible that leadership will be real- 
ized without the individual and social orders. Thus, it is right to say that 
the general and ultimate objective of shari’ah is to realize the purposes 
of human presence on earth, i.e. becoming the caliphs to bring the bene- 
fits into individual and social life in order to achieve true happiness in 
this world and in the Hereafter.”° Ibn ‘Ashir explains the general objec- 


tives of Shari’ah as follows: 


4 See Ahmad al-Raystini, Nazarivat al-Magqdasid ‘Inda al-Imam al-Shatibi, ( 
Herndon, Virginia: The International Istitute of Islamic Thought, 1995), p. 18., 
and Mufsir al-Qahtani, al-Wa’y al-Maqasidi, p. 22. 

* Ibid. 

°° Thid., p. 17. 
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ay plillicle oldade AMM Mula lla gh galiz jStasLia 3131" 
Le gb gh gguleiargalla Mumiga Metal vial eV LLbaiin galed 


If we examine the sources of Shariah with reference to 
its objectives, it is clear to us that the goal is to maintain 
human orderliness and endure human welfare, including 
their intellects and behaviors, as well as the universe 
wherein they live.” 


2.2 General Objectives (al-Maq§sid al-‘Amah) 
in the Qur’an 


Although maqasid al-shart’ah has been widely discussed by many 
scholars, there is still little attention given on how the Qur’an talks about 
the general objectives (al-maqasid al-Gmah). As al-Raysini pointed out, 
quoting Abd al-Karim Hamidi, the general objectives of the Qur’an 


are: a 


jalllkaldc pexoiedbolatiiellical 2 Yistigdd cle aoladlilel 

ol 
al-maqasid al-amah are noble goals derived from a set of 
the Qur’anic laws.” 


There are two ways to figure out the general objectives of the 


Qur’an. They are: 


1. They are known to or confirmed by nass (mansusah)); that is, the 
Qur’an explicitly mentions the given goals. al-Raystini said that 
there are four objectives explicitly mentioned in the Qur’an: the 


first is accepting the One-ness of Allah and worshipping Him 


27 Th: 
Ibid. 

*8a1-Raisuni, Maqasid al-al-‘Ilmiyyah Ghayat wa li al-‘Amaliyyah Magqasid al- 

Shari'ah (Beirut: al-Shabakah al-'Arabiyyah li al-Abhath wa al-Nahr, 2013), p. 

25. 

°° Thid., p. 24. 
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(tawhid alla wa ‘ibadatih).* Among the verses that speak of this 
goal are Surah Hud: 1-3: 

(ass i \ ash SS GS cys Gilles 3 Ate Css) Cis SI 

yt Bay | yaad oly Y Syl 585 ae ASI 8) Gal YI 

Altes Jiad gh OS 2955 ud SI gol) Vas Lites Sa) 

Y eS o5i Olde Sle GUi/ (18 igs ols 


(This is) a Book, with verses basic or fundamental (of 
established meaning), further explained in detail,- from 
One Who is Wise and Well-acquainted (with all things): 
(It teaches) that ye should worship none but Allah. 
(Say): “Verily I am (sent) unto you from Him to warn 
and to bring glad tidings: (3) “(And to preach thus), 
‘Seek ye the forgiveness of your Lord, and turn to Him in 
repentance; that He may grant you enjoyment, good 
(and true), for a term appointed, and bestow His 
abounding grace on all who abound in merit! But if ye 
turn away, then I fear for you the penalty of a great day. 


and Surah al-Zumar: 1-2: 


Ball cast ag) GG Sell jy salle os Lisll ds 3 
Y Sill Al als atic ti 


The revelation of the Book is from Allah, the Mighty, the 
Wise. Surely We have revealed to you the Book with the 
truth, therefore serve Allah, being sincere to Him in obe- 
dience. 


The second objective is guidance for the mankind in religious and 
worldly affairs (magsad al-hidayah al-diniyyah wa al-dunydwiyyah).*' 


The Qur’an addresses this goal in eleven verses: 


a. Surah al- Paden, 185: 


(sell Ge cathy lil 6 Ge Sal a8 dja) GMT Glieay 
yAo oa, 


*° Thid., p. 26. 
3! Thid., pp. 26-27. 
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The month of Ramazan is that in which the Quran was 
revealed, a guidance to men and clear proofs of the 
guidance and the distinction; 


b. Surah Ali Imran, 1-4: 


Sal oS atte \ sss (a 4) Po es 
yak he rap al ei 19) Eyal Ol Sia “I3l5 vai 

é alaisl 99 je aul 
Alif Lam Mim. Allah, (there is) no god but He, the Ever- 
living, the Self-subsisting by Whom all things subsist. He 
has revealed to you the Book with truth, verifying that 
which is before it, and He revealed the Tavrat and the In- 
jeel aforetime, a guidance for the people, and He sent the 
Furqan. Surely they who disbelieve in the communica- 
tions of Allah they shall have a severe chastisement; and 
Allah is Mighty, the Lord of retribution. 


c. Surah al-Isra’, 9: 


sles Gil Sats asl ge al oe Wedd 1% & 
4 ad (Al xe Gf codthall 
Surely this Quran guides to that which is most upright 


and gives good news to the believers who do good that 
they shall have a great reward. 


d. Surah al-Jin, 1-2: 


le a UW es Gall Gs a 3 acl aii call gauhas 

Y Klis a Bolg dad a4 i 3 iss) Use 
Say: It has been revealed to me that a party of the jinn 
listened, and they said: Surely we have heard a wonder- 


ful Quran, Guiding to the right way, so we believe in it, 
and we will not set up any one with our Lord. 


e. Surah al- ee 30: 


re vO gh iy sal ch 
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They said: O our people! we have listened to a Book re- 
vealed after Musa verifying that which is before it, guid- 
ing to the truth and to a right path: 


f. Surah al-Nahl, 64: 
wae sabi 


And We have not revealed to you the Book except that 
you may make clear to them that about which they dif- 
fer, and (as) a guidance and a mercy for a people who 
believe. 


g. Surah al-Nahl, 89: 
oe ‘al OS fi a 6s 


And on the day when We will raise up in every people a 
witness against them from among themselves, and bring 
you as a witness against these-- and We have revealed 
the Book to you explaining clearly everything, and a 
guidance and mercy and good news for those who sub- 
mit. 


h. Surah al-Baqarah, 1-2: 
Y Galall (65s ag Cay Y Cast a all 


Alif Lam Mim. This Book, there is no doubt in it, is a 
guide to those who guard (against evil). 


i. Surah al-Bagarah, 38: 
(ele ad cad os fe Sich i Las th (bal udu 
TA gs 58s gh My agile C58 3 
We said: Go forth from this (state) all; so surely there 
will come to you a guidance from Me, then whoever fol- 


lows My guidance, no fear shall come upon them, nor 
shall they grieve. 


j. Surah Taha, 123: 
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th As odds ws He Gat ahats Tans tals thal J 
VY (a8 Wi azag a Colde aitl gad 


He said: Get forth you two therefrom, all (of you), one of 
you (is) enemy to another. So there will surely come to 
you guidance from Me, then whoever follows My guid- 
ance, he shall not go astray nor be unhappy; 


k. Surah al-Maidah, 16: 


cull Ge eh Rly qlidl db ita) al oa Si ag oa 

1 asi Le yee (al) Bgaden's A354) sill vl 
With it Allah guides him who will follow His pleasure in- 
to the ways of safety and brings them out of utter dark- 


ness into light by His will and guides them to the right 
path. 


The third mansusah objective of the Qur’an is self-cleansing and 


wisdom-teaching (maqsad al-tazkiyah wa ta’lim al-hikmah).” This 


objective is clearly mentioned in the following three verses: 


2 Thid. 


a. Surah al-Bagarah, 151: 


aSaleiy 28855 Wible aSle i gf adie Yu Sa ULL) LS 
10) (sala igi Si ala Sch, Gai, cishi 


Even as We have sent among you a Messenger from 
among you who recites to you Our communications and 
purifies you and teaches you the Book and the wisdom 
and teaches you that which you did not know. 


b. Surah Ali ‘Imran, 164: 


158s aeuail G2 Yk) Spd Gas) Suelo wi ail Ga ia 
OE ce LAS Gly Aha, cacti peters ag8 is hie agile 

VE ch dice il 
Certainly Allah conferred a benefit upon the believers 


when He raised among them a Messenger from among 
themselves, reciting to them His communications and 
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purifying them, and teaching them the Book and the 
wisdom, although before that they were surely in mani- 
fest error. 


c. Surah al-Baqarah, 231: 


Ca abu Sl ype Gh Saale Sahel ¢ Gals ala ABIL 1515 
lla Sab Gls Oeds Ga | eal Isle Ga Sud Ys 4s ey 
Las aSile « AN Gua i385 1558 aif cule [asks V5 Andi 
ait Gl igalets all gh & dla Sally Cis of Sie Oil 
vY¥) ade ot as 
And when you divorce women and they reach their pre- 
scribed time, then either retain them in good fellowship 
or set them free with liberality, and do not retain them 
for injury, so that you exceed the limits, and whoever 
does this, he indeed is unjust to his own soul; and do not 
take Allah’s communications for a mockery, and re- 
member the favor of Allah upon you, and that which He 
has revealed to you of the Book and the Wisdom, ad- 
monishing you thereby; and be careful (of your duty to) 
Allah, and know that Allah is the Knower of all things. 


The fourth mansusah objective of the Qur’an is grace and happiness 
(maqsad al-rahmah wa al-sa’adah), which is noticeable from the fol- 
lowing Qur’anic verses: 

a. Surah al-Anbiya’, 107: 
Ve Cualell a5 Y) ats tag 
And We have not sent you but as a mercy to the worlds. 
b. Surah al-Isra’, 82: 
Coaallll Ls 53 Ys Gabe hall Aad 55 clad 5h Le gle Tall Go Oils 
AY \Gas YI 


And We reveal of the Quran that which is a healing and a 
mercy to the believers, and it adds only to the perdition 
of the unjust. 


c. Surah Taha, 1-3: 


Magasid al-Shari’ah and the Excavation of Islamic Laws 29 


¥ (pis gal 59S VY) y CaM gles ale UG) ab 


Ta Ha. We have not revealed the Quran to you that you 
may be unsuccessful. Nay, it is a reminder to him who 
fears: 


d. Surah al-Anfal, 24: 


ui lal aSle3 i) Sey a I sagt | siale Gall rae 

Ve GSAS al) Aly uly oll Gh Ogg aif GI \yalel, 
O you who believe! answer (the call of) Allah and His 
Messenger when he calls you to that which gives you 


life; and know that Allah intervenes between man and 
his heart, and that to Him you shall be gathered. 


e. Surah al-Baqarah, 179: 
VA i Sb AIT AS Ss Galtalll 8 285 
And there is life for you in (the law of) retaliation, O men 
of understanding, that you may guard yourselves. 


The fifth purpose is to uphold truth and justice (maqsad al-haq wa 


al- ‘adalah), which is clearly mentioned in the following verses: 


a. Surah al-hadid, 25: 
ae a 
“Yo Sue GAM y Clay, po 
Certainly We sent Our messengers with clear arguments, 
and sent down with them the Book and the balance that 
men may conduct themselves with equity; and We have 
made the iron, wherein is great violence and advantages 


to men, and that Allah may know who helps Him and His 
messengers in the secret; surely Allah is Strong, Mighty. 


b. Surah Al-An’am, 115: 
folallerctl shy RIS die Y Vics he aly Gus ty 
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And the word of your Lord has been accomplished truly 
and justly; there is none who can change His words, and 
He is the Hearing, the Knowing. 


c. Surah al- NES 85: 


‘Ae tat ag db ie Aggy baa as a ob 


Whoever joins himself (to another) in a good cause shall 
have a share of it, and whoever joins himself (to anoth- 
er) in an evil cause shall have the responsibility of it, and 
Allah controls all things. 


d. Surah al-Maidah, 48: 
isieas ill Ge 5 Gi td Bias Gall cast nil Wsaiy 
be dale les shel al GE Ys ail Osh Ley pes SS Sake 
aa) aSles! ail US ly lee: 4658 Sie ks OS) Gall 
aaa ail fl) Go RATI . Ast Kae bb Sob OS Bias 
£A Brorer, 438 ais lag 3 aS Layed 
And We have revealed to you the Book with the truth, 
verifying what is before it of the Book and a guardian 
over it, therefore judge between them by what Allah has 
revealed, and do not follow their low desires (to turn 
away) from the truth that has come to you; for every one 
of you did We appoint a law and a way, and if Allah had 
pleased He would have made you (all) a single people, 
but that He might try you in what He gave you, therefore 
strive with one another to hasten to virtuous deeds; to 
Allah is your return, of all (of you), so He will let you 
know that in which you differed; 


e. Surah al-Shira, 17: 


Wet Jd GS ay Gludlls Gelb Gist ooh Galt 
VV Cu 
Allah it is Who revealed the Book with truth, and the 


balance, and what shall make you know that haply the 
hour be nigh? 
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f. Surah al-Rahman, 1-9: 

€ Gall ade Y Gaull Gk Y lesa le V Gaal 
slaudl in glsaks Saaalls Ais ) gly alls (scat 
coal 1 gals.A Ol jaadl 8 Uh donee 

4 Gl jaall ere Ys 4 Lauall, 
The Beneficent Allah, taught the Quran.He created 
man,Taught him the mode of expression.The sun and the 
moon follow a reckoning. And the herbs and the trees do 
prostrate (to Him). And the heaven, He raised it high, 
and He made the balance. That you may not be inordi- 


nate in respect of the measure. And keep up the balance 
with equity and do not make the measure deficient. 


2. They are known through ijtihad (istinbaf); that is, the general ob- 
jectives of the Qur’an are obtained through inductive studies of 
the goals of the Qur’an (magasid al-Qur’Gn) and its universal 
designations (dalalah kulliyyah).* This field had been an object 
of study focus among Muslim scholars who pursued and ex- 
plored the intricacies of the al-Qur’an, and whose life are always 
under the guidance of the Qur’an. Several names worth to be 
mentioned as the scholars of maqasid are al-Tirmidhi (w.320 
AH/932 AD), al-Qaffal al-Kabir (d. 365 AH/976 AD), al-‘Amiri 
al-Failasuf (w.381 AH/991 AD), al-Juwaini (d. 478 AH/1185 
AD), al-Ghazali (d. 505 AH/1111 AD), al- Tufi (d. 716 AH/1318 
AD), al-Shatibi (d. 790 AH/1388 AD), ibn ‘Ashir (d. 1393 AH / 
1972 AD) and 'Alal al-Fasi (d. 1394 H./1974 H.). 


It was from their studies that the concept of al-maqasid al-‘amah 
(the general objectives) of the Qur’an emerged and became the founda- 
tion of maqasid al-shari’ah. The following is a brief account of maqasid 


al-Qur’an as outlined by those leading figures: 


1). al-Ghazalt on Maqasid al-Qur’an 


°3 Thid., p. 23 
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al-Ghazali devided the objectives of the Qur’an (maqasid al-Qur’an) 
into two categories: primary (muhimmah) and complementary (mughni- 
yah, mutimmah). There are three primary objectives in the Qur’an: the 
first is to introduce God, as the one and the only to be worshipped (ta ‘rif 
al-mad’u ilayh), which is Allah; the second is to introduce the straight 
path (ta’rif al-sirat al-mustagim), which is shari’ah; and the third is 
introduce human conditions when seeing Allah (ta rif al-wusiil ilayh), 
which is the Day of Resurrection." 

al-Ghazali said further that there are three maqsad al-Qur’an which 
are complementary (mutimmah): the first is to introduce the conditions 
of those who accept da’wah (an invitation to goodness), and Allah’s 
secrets for them in order that we are glad (li al-targhib) and longing (li 
al-tashwiq) to Him. At the same time, it also explains the conditions of 
people who reject and oppose da’wah and how Allah warns and punish- 
es them in order that we take a lesson (li al-i’tibar) and fear of (li al- 
tarhib) Him. 

The second complementary maqsad al-Qur’an (mutimmah) is to tell 
the conditions of those who oppose the teachings of Allah and to uncov- 
er their disgrace and stupidity through proper arguments, so we leave 
(al-tanfir) falsehood and hold firlmy the truth (al-tathbit fi al-haq). The 
third complementary maqsad al-Qur’Gn is to introduce ways to obtain 
life provision (kayfiyah akhdz al-zad) and preparation (al-isti’dad) to- 


wards an eternal life. °° 
2). Ibn ‘Abd al-Salam on Maqasid al-Qur’an 


Ibn ‘Abd al-Salam’s conception of maqasid al-Qur’4n is built upon 
one rule: 


Lgaluasl gausldalle yo slgsluul gatloallita 


*4 Thid., p. 30. 
°° Tid, p.31. 
°° Tid. 
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Realizing the benefits along with their various causes, 
while rejecting all forms of damages (mafsadah) along 
with their causes.”” 

The Qur’anic verse which represents best the above rule is Surah al- 
Nahl, 90: 

oe rely Laat 6 lls Hd Shel Jab ail GO 

Ve 58 aSlal aSlang alls Sully ¢Liaall 
Surely Allah enjoins the doing of justice and the doing of 
good (to others) and the giving to the kindred, and He 
forbids indecency and evil and rebellion; He admonishes 
you that you may be mindful. 

In Ibn ‘Abd al-Salam’s opinion, goodness (al-ihsan) is bringing ben- 
efits or resisting damages (jalb al-masalih aw daf’u al-mafasid). The 
“al” (alif lam) in each word in the verse, i.e. al-‘adl (doing justice), al- 
ihsan (doing good), al-fakhsya’ (doing shamefull deeds) and al-munkar 
(doing a sin), is general and covers all types (istighraq), from small to 
large. Thus, al-ihsdn is inclusive of any efforts to realize the benefits or 


to refuse damages. * 
3. al-Biga’i on Maqasid al-Qur’an 


al-Biga’i pointed out that all the content of the Qur’an leads to three 
general objectives (al-magasid al-‘aGmah), which are an explanation of 
the faith (al-‘agidah), laws (ahkam), and stories (qisas). The three gen- 


eral objectives are shown in Surah al-Ikhlas, 22.” 
4. Ibn ‘Ashir on Magisid al-Qur’an 
For Ibn ‘Ashir, the general objective of al-Qur’an is: 
As Sul! pola eaILLsal aly jal Iu 
agiaglllal_poageslileg lion ) 


°” Thid., p. 32 
°8 Thid. 
°° Thid., p.33 
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Allah brings down the Book of Qur’an as a benefit and a 
grace for all people, conveying what God wants from 
them.” 

In practice, the general objectives in the Qur’an include eight mat- 
ters: to straighten a belief (is/ah al-‘i’tigad), to purify manners (tahdhib 
al-akhlaq), to impose laws (al-tashri’), to control people (siydsa al- 
‘ummah), to deliver stories and news about the previous communities 
(al-qisas wa akhbar al-umam al-salifah), to teach something according 
to the conditions of the talked (al-ta’lim bima yunasib halah al- 
mukhdatabin), to give advice and warnings (al-mawa ‘id wa al-indzar), 


and to demonstrate miracles with the Qur’an (al-i’jdz bi al-Qur’an).”' 


2.3 Muslim Scholars (‘Ulama’) on Maslahah 


This section does not mean to provide the shifting development of 
maqasid al-shart’ah from a concept into an approach, as pointed out by 
Mawardi in his book, Figh of Minorities.“ Rather, it highlights the dis- 
tinctive thoughts of three leading figures on maslahah, which is the heart 
of the studies on maqasid al-shari’ah. The author chose the three central 
figures due to some considerations: firstly, al-Ghazali (d. 505 AH), al- 
Shatibi (d. 790 AH) and al-Tuft (d. 716 AH) are coming from different 
schools of Islamic jurisprudence; al-Ghazali (d. 505 AH) belongs to 
Shafi’t school whose ijtihad emphasizes much on the concept of qiyas; 
al-Shatibi (d. 790 AH) belongs to the Maliki who puts forward maslahah 


“ Ibid, p. 35. 

“" Tbid., pp. 36-37. 

” The conceptualization of maqisid al-shari’ah started from al-Tirmidhi (d. 320 
AH / 932 AD, followed then respectively by the following scholars: al-Qaffal al- 
Kabir (d. 360 AH / 972 AD), al-‘Amiriy al-Failasuf (d. 381 AH / 991 AD), al- 
Juwayni (d. 478 AH / 1185 AD), al-Ghazali (d. 505 AH / 1111M .), al-Shathibi 
(d. 790 AH / 1388 AD), Ibn ‘Ashur (d. 1393 AH / 1972 AD), and 'Alal al-Fasi 
(d. 1394 AH / 1974 AD) . See Jassir ‘Auda, al-Jjtihdd al-Maqasidi Min al- 
Tasawwur al-Usiiliy Ila al-Tanzil al-'Ilmiy, (Beirut: al Shabakah al-‘Arabiyah li 
al-Abhath wa al-Nasr, 2013), pp. 17-18. 
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mursalah as a main proposition after the Qur’an and the Hadith; al-Tufi 
(d. 716 AH) is a Hanbalt which relies heavily on the literal understand- 
ing of the Qur’an and the Hadith as well as giving priority to prophetic 
reports of the companions (a@thar al-Sahabat) than analogy (giyas) and 
other legal propositions in his intellectual excavation of Islamic laws. 
While the distinctive features of Hanbalt’ school are visible in his 
maslahah on Islamic rituals and fixed ordinance (muqaddarat), al-Tifi 
does not go beyond maslahah in his legal propositions in relation with 
mu’amalah. 

Secondly, the elaboration of the thoughts of these three figures—and 
surely other proponents of maqdsid al-shari’ah—on maslahah can be 
utilized as a tool of analysis when examining Shahrur’s account of Mus- 
lim clothing and its relevance to maqasid al-shari’ah. 

Historically, since al-Shafi71 (d. 204H.) wrote his work al-Risdlah, 
there has been an aggreement that set up Islamic jurisprudence (usu al- 
fiqh) as a methodology in legislation of Islamic laws. Scholars of usil 
figh were debating whether or not maslahah is a method of judicial 
verdicts (istinbat al-hukm). The controversy was stirred by the fact that 
they disagree on to what extent reason (ra’y) can play a role in under- 
standing the the messages of texts. 

Al-Shafi’1 (d. 204 AH) is one scholar who spoke the loudest in re- 
jecting the use of reason in its various forms, either through istihsan or 
maslahah mursalah in excavating Islamic laws. Later scholars, such as 
al-Juwaynt (d. 478 AH) and al-Ghazali (d. 505 AH), followed this thesis 
but then developed it into a concept of maslahah. Al-Juwayni (d. 478 
AH) is considered as the forefather of magdasid. He brought forth the 
concept of ta’lil in three categories: dariuriyyat, hajat and mahasin. It is 
Juwaini’s concept (d. 478 AH) that then inspires al-Ghazali to formulate 
a new package of maslahah, namely magasid al-shari’ah in the frame- 


work of al-usul al-khamsah (the five principles), which includes the 
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protection of religion, life, intellect, descent and property, event though 
in practice it “mirros” al-Shafi’1’s ijtihad, i.e. analogy (giyas). 

Unlike al-Ghazalt (d. 505 AH) who belongs to Shafi’1’s school, al- 
Shatibi (d. 790 AH) developed further Juwaini’s and al-Ghazali’s con- 
cepts of maslahah and established it as a method of Malik istinbat, i.e. 
maslahah mursalah, which maintains a high level of dependence on 
texts.’ Similar to al-Ghazali (d. 505 AH), al-Shatibi (d. 790 AH) stated 
that maqasid al-mukallaf should not run against maqasid al-shart’ah, and 
that both are compatible, and if there is disagreement between the two, 
maqisid al-mukallaf should be given a priority.“ 

The concept of maslahah was also developed by al-Tufi (d. 716), a 
Hanbali scholar who overtly refuses the interference of reason in 
istinbat. For al-Tuft, maslahah is the most leading and strongest legal 
evidence, particularly in mu’amalah. Any legal evidence or postulate 


that contradicts to the spirits of maslahah should be rejected, because 


‘8 For al-Shatibi, al-maqasid al-‘amah should be a consideration in comprehend- 
ing particular evidence (dalil juz’7). Ibid., p. 370. 

“ Around six centuries after al-Shatibi, Muhammad al-Tahir bin ‘Ashur (d. 
1393) came up as an emerging figure of maslahah with his famous work, 
Magasid al-Shari‘ah al-Islamiyyah; almost in the same time, there was also 
another scholar, ‘Alal al-Fasi (d. 1394 H.) with his work, Maqdasid al-Shari‘ah 
wa Makdanatuha. Both Arab-Maghribt scholars share common ideas in many 
aspects. For example, both share a common word that maqasid al-shari‘ah is 
built upon human nature. Quoting Qur’anic verse, Rum: 30 and al-A’raf: 119, 
Tahir bin Ashur and ‘Alal al-Fasi agreed that protection human nature is part of 
maqasid al-shari‘ah which, therefore, should not contradict human intellect in a 
normal condition. Nevertheless, they disagreed on some points. Tahir bin Ashur 
put forward the autonomization of maqjfsid al-shari‘ah as a separate discipline 
from ust fiqh by formulating its concepts, maxims as well as its focuses. On the 
contrary, ‘Alal al-FasI is concerned more on the detailed description of shari’ ah, 
including its philosophy and hidden values, rather than on discourse of it’s 
autonomy and independence from usil figh. Later on, there came up a number 
of Muslim scholars on maslahah, such as Muhammad Sa’id Ramadan al-Bitt, 
Dawabit al-Maslahah fi al-Shari’ah al-Islamiyyah; Mustafa Zaid, al-Maslahah 
fial-Tashri’ al-Islami, Mustafa Shalabt, Ta ‘Til al-Ahkam; Husain Hamid Hassan, 
Nazariyat al-Maslahah fi al-Figh al-Islami. See Yisuf Hamid al-‘Alim, al- 
Magasid al-‘Amah li al-Shari’ah al-Islamiyyah, (Kairo: Dar al-Hadith, t.th.), 
p. 6. 
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laws are not for the benefits of God, but solely to help humans reach 
maslahah, which is to gain goodness and in the same time to avoid dan- 
gers both in this life and the hereafter. 

The following section attempts to elaborate and compare the 
thoughts of there leading figures on maslahah: al-Ghazali (d. 505 AH), 
al-Shatibi (d. 790 AH) and al-Tufi (d. 716 H.). It is hoped that this will 
find a common thread between, as well as distinctive features of, each 
figures, and it eventually maybe developed as a tool of analysis in con- 
temporary Islamic legal studies, on Muslim clothing and polygamy in 


particular. 


2.4 Al-Ghazali (d. 505 AH) on Maslahah 


Al-Ghazali or Abu Hamid Muhammad ibn Muhammad al-Ghazali 
al-Tufi al-Shafi’l’ was born in 450 AH/1058 AD in a small town in 
Khurasan (Iran) three years after the Seljuq came to rule in Baghdad.” 
al-Ghazali’s parents were yarn spinners and well-known as pious per- 
sons with a simple life. 

When he was a child, on his father’s will, al-Ghazali was a student of 
Ahmad bin Muhammad al-Razikani. Then, he went to Nisabur and stud- 
ied at Madrasah Nizamiyah led by al-Haramayn al-Juwayni al-Shafi’7 
(478 AH). It is in this madrasa that al-Ghazalt learned different scientific 
disciplines, such Sufism, jurisprudence, monotheism, philosophy and 
logics.*° 

Al-Ghazali demonstrated his intelligence and deep knowledge in sci- 
entific discussions attended by religious scholars and Nizam al-Mulk (d. 
485 AH), the founder of the madrasa Nizamiyyah who was also the 
Prime Minister of the Sultan Seljug, Malik Shah. Al-Ghazalt’s stunning 


performance attracted the attentions of all scholars and Nizam al-Mulk 


“ Sha’ban Muhammad Isma’il, Usial al-Figh Tarikhuh wa Rijdluh, (Makkah: 
Dar al-Salam, 1998), p. 203. 
“° Ibid. 
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as well, giving him a teaching position at the Madrasah Nizamiyah in 
484 H and became the head of the university five years.*” Al-Ghazali 
died on 4 Jumadil akhir 505 AH or 1111 AD in Tus where he was born 
and finally buried.“ 

Etymologically, maslahah is equal to manfa’ah (benefit, utility) in 
terms of measure (wazn) and meaning. In usil al-figh’s terminology, 
maslahah means everything that can realize the goodness and avoid all 
sorts of madarrah (danger) or mafsadah (damage) in human life.*? Thus, 
the presence or absence of maslahah is determined by two things. It 
means maslahah when it brings goodness and, on the contrary, it means 
mafsadah or mafsadah (damage) or madarrah (danger) when it attracts 
dangers, inequality, injustice and so forth. 

For al-Ghazalt, in general there are always legal rationality (ta Jil al- 
ahkam) behind God’s laws (shari’ah) in the Qur’an and Hadith.” That 
is, any provision from these two legal sources of law always has purpos- 
es (maqdsid). Maqasid can reveal God’s main ideas which are hidden 
behind the written words and, therefore, it can be also a basis to under- 
stand what God really wants by His rules for His creatures. Furthermore, 
it can also identify problems uncovered textually. 

However, as al-Ghazalt pointed out, it is God-oriented rather than 


human-percieved maslahah that can be taken as a legal consideration. 


“7 A|-Ghazali wrote no less than two hundred titles in a various number of scien- 
tific disciplines and fifty of them were published. In theology and philosophy, 
for example, he wrote a total of 19 titles, in sufism and morality 19 titles, in 
exegesis 2 titles, and in fiqh and usul figh 8 titles. Ibid., p. 204. The period be- 
tween the death of Imam Ahmad bin Hanbal in 241 AH/848 AD and the birth of 
al-Ghazali was nuanced heated intellectual debates and fanaticism of jurist 
schools, which resulted in unhealthy intellectual atmosphere as each school was 
claimed by its supporters to be the most suitable with the teachings of Islam 
while others were declared deviant and heretical. 

“° Ibid. 

4 Abu Hamid al-Ghazali, al-Mustasfa min ‘Ilm al-Usil, Vol. 1, (Bairit: Dar al- 
Fikr, t.th.), p. 286. 

»° Ibid. 
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The benefits are not meant for God’s sake, but for all the mankind in this 
world and the Hereafter.”" 

As for whether or not maslahah is recognized by Shart’ah, al-Ghazali 
divided it into three categories:** The first is maslahah mu’tabarah (the 
accredited welfare), i.e. one which is in line with the will of God. In this 
regard, al-Ghazali gave an example of the unlawfulness of drinking 
everything that is intoxicating because of its qiyas with alcoholic drinks 
(al-khamr); the second is maslahah batilah or mulghah (the corrupt 
welfare), i.e. one which is contrary to the will of Allah. In this case, al- 
Ghazali relates this kind of maslahah to his refusal to the opinions of 
some scholars who require a king to fast two consecutive months as a 
ransom (kifarat) of his conjugal relationship during the days in the 
month of Ramadan, on the grounds that if the king was required to pay 
kifarat with freeing a slave, as stipulated in nass—it would not give a 
shock therapy to him. For al-Ghazali, applying this logic would mean 
ruining the whole foundation of Islamic laws and people would change 
them as they wish.” 

The third maslahah is one which the nass (the Qur’an and the Had- 
ith) does not clarify whether it falls under maslahah mu’tabarah (justi- 
fied by the Shari’) or maslahah mulghah (rejected by the Shari’). This 
type of maslahah is called maslahah mursalah (undecided by the texts). 
This maslahah is applicable, al-Ghazalt said, as long as it belongs to the 
urgent needs (dariirah) and the public interests, such as permission to 
attack unbelievers who make Muslims as human shields, even though 


the attack would kill some of those Muslim shields.°4 


*! Ibid. 

°2 Tbid. See also al-Bashir Shammam, Maqdasid al-Shari’ah al-Islamiyyah wa 
‘Alaqatuha bi al-Mabahits al-Lughawiyyah Ru‘yah fi al-Muwazanah Bayn 
Mugqtadayat al-Lisan wa Magqasid al-Shar’i (Tunis: al-Shirkah al-Tunisiyyah li 
al-Nasr wa Tanmiyah Fonun al-Rasm, 2013), p. 100. 

° Thid., p. 101. 

** Tbid. 
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Al-Ghazali asserted that God’s purposes for all the mankind consist 
of five basic principles: i.e. religion (din), life (nafs), reason (‘aql), de- 
scent (nasab), and property (mal). For al-Ghazali, everything that re- 
flects the protection of those principles is called maslahah, and other- 
wise is mafsadah.” 

In al-Ghazali’s opinion, the five principals (al-usil al-khamsah) do 
not exclusively belong to Islam, but also to all religions (milal) which 
requires the realization of public good on earth. Therefore, al-Ghazalt 
said further, there is no single religion that accepts apostasy, murder, 
adultery, theft, and consumption of something that could impair the 
functions of the reason. 

Nevertheless, it should be noted here that al-Ghazali’s concept of the 
five benefits was developed from maslahah which has been previously 
conceptualized by leading scholars such as al-Juwayni (d. 478 AH/1185 
AD) and al-‘Amiri (d. 381 AH/991 AD), and then continued by the 
proponents of maqasid al-shari’ah afterwards, such as al-Shatibi and al- 
Fasi. Before al-Ghazali, the protection of religion (hifz al-din) is con- 
cemed with the criteria of apostate that al-‘Amiri called it prohibition of 
loosing identity (muzjirah khal’i al-baydah). The scholars of maqdasid 
after al-Ghazali, such as al-Shatibi, Allal al-Fasi, and al-Tahir ibn 
‘Ashir, associated the protection of religion (hifz al-din) with all the 
aspects of Islamic teachings, ranging from beliefs (aqidah), rituals, 
mua ’malah and others. As times passed by, the understanding of hifz al- 
din is then not only about religious matters, but it is extended also to 
religious freedom. Thus, to protect one’s freedom of choice to a certain 
belief part of shari’ah (maqasid al-shari’ah). This idea, as quoted by 
Jassir ‘Auda, was proposed for the fist time by Saif ‘Abd al-Fattah.° 


°° al-Ghazali, al-Mustasfa, p. 287. 

*Jassir ‘Audah, al-Ijtihad al-Magasidiy Min al-Tasawwur al-Usiiliy a al- 
Tanzil al-‘Amaliy (Bairut: al-Shabakah al-‘Arabiyyah Li al-Abhath wa al-Nahr, 
2013), p. 30. 
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Before al-Ghazali, protection of life (hifz al-nafs) was related with 
more specific issues, i.e. prohibition to kill (muzjirah qatl al-nafs), pro- 
tection of honor (hifz al-‘ird), and prohibition to injure honor (muzjirah 
thalb al-‘ird). In a further development, al-Juwayni, al-Ghazalt, and al- 
Shatibi consistently simplified the term into two well-known terms, i.e. 
hifz al-nafs (protection of life), and hifz al-nasl (protection of descent). 
Thus, the term muzjirah qatl al-nafs (prohibition to kill) is included in 
the studies of hifz al-nafs, while hifz al-‘ird and muzjirah thalb al-‘ird 
were integrated into into the studies of hifz al-nasl (protection of de- 
scent).”” 

Although the term has been not changed, the protection of reason 
(hifz al-‘aql) has been understood in conjuction with scientific, social, 
and cultural developments. When it was first formulated, the protection 
of reason was only centered on the prohibition to consume alcoholic 
drinks (al-khamr) due to their demaging affects on the mind. It was al- 
Qaradawi who then extended the term hifz al-‘aql into an obligation to 
keep seeking knowledge until the end of life (min al-mahdi ila al-lahd), 
an obligation to observe and think about the universe (malakit al- 
samawat wa al-ard) for both individual and public interests.*® Saif ‘Abd 
al-Fattah, a later proponent of maqdsid, then developed the concept of 
al-nasl hifz into freedom of thought.” 

Protection of property (hifz al-mal) has been also shifting from one 
to another period. Al-‘Amirt, before al-Ghazali, called it muzjirah akhdz 
al-mal (a ban to take property), in which the punishment of theft (al- 
sarigah) and robbery (al-hirabah) were also discussed. Al-Juwayni then 
changed the term into ‘ismah al-mail (protection of property), which was 
then finalized by al-Ghazali to the concept of hifz al-mal that he divided 


it into three levels: al-darirat (primary), al-hajat (secondary) and al- 


°7 Tbid., pp. 25-26. 
*Ibid., p. 28. 
“Ibid., p. 29. 
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tahsindt (tertiary).°° This categorization was based on the level of de- 
mand and the scale of priorities. Maqdsid al-dariuriyyat (primary objec- 
tives) refers to fundamental needs the absence of which will destroy the 
lives as whole.*! 

Magasid al-hdjiyyat (secondary objectives) is defined as something 
that can facilitate people in fulfilling their primary needs. Because of 
its significance in sustaining and completing the primary objectives, the 
presence of these secondary objectives is required (lit. ajiyyat) rather 
than necessary (lit. daruriyyat). That is, the absence of hdajiyyat would 
not necessarily destroy human life, event though lackness or difficulties 
may exist. 

While magasid al-tahsiniyyat (tertiary objectives) is defined as 
something whose presence is not necessary or required, but beautifies 
(lit. tahstniyyat) the realization of the primary (dariiriyyat) and second- 
ary (hdjiyyat). On the contrary, their absences will not demage or 
make life difficult, rather it only impairs a sense of beauty and ethics. 

In regard with the legality of maslahah by the Shari’, al-Ghazali 
classifies it into three: the first is maslahah mu’aththirah (authoritative), 
which is the benefits explicitely mentioned by the texts; the second is 
maslahah mulghah (useless) and gharibah (unknown), which are the 
benefits neglected by the texts; and the third is maslahah mursalah (un- 
regulated), which is the benefits not mentioned directly by the texts but 
in conformity with maslahah described by the texts.® It is important to 
note here that, as al-Ghazalt put in, maslahah hdjiyyah (secondary bene- 
fits) and maslahah tahsiniyyah (tertiary benefits) can not be used as a 
legal basis unless supported by asl (i.e. something whose legality is 


explained by the texts). Thus, the operative work of al-Ghazali’s 


°° Thid., p. 289. 
5! Thid., p. 290. 


* Tbid., pp. 310-311. 
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maslahah is indeed that of analogy (giyas), because if there is no support 
from shard’ (the lawgiver), then it is istihsan (considered to be better).°° 

In al-Ghazalt’s opinion, maslahah dariiriyyah (primary, urgent bene- 
fits) can serve as a legal basis only if it meets the following require- 
ments: firstly, it does not conflict with nass qat’i (a decisive text). For 
al-Ghazali, nas qat’7 is stronger than maslahah mursalah. When there is 
contradiction (ta ’arud) between maslahah and nass zanni (an equivocal 
text), then the priority is given to maslahah without neglecting the texts. 
In other words, what applies here is that maslahah specifies (takhsis) the 
general meanings of texts; secondly, maslahah is universal (kulliyat), 
not particular (juziyyat); thirdly, there is a strong belief that maslahah is 


a real, not a mere eutopian, presumptious or suspicious one.” 


2.5 Al-Shatibi (d. 790 AH) on Maslahah 


Abi Ishaq ibn Misa al-Gharnatt is known also as al-Shatibi. The 
name al-Shatibi is derived from the name of his mother land, Shatibah 
(Xativa or Jativa). He was born in Granada. Hamka Haq said that al- 
Shatibi’s exact birth date is still unknown up to now. In general, most 
people refer to his death, i.e. 790 AH/1388 AD. However, it is strongly 
supposed al-Shatibi was born and spent his life in Granada during the 
reign of Yusuf Abi al-Hajjaj (1333-1354 AD) and Sultan Muhammad 
IV (1354-1391). 

The name Shatibi is attributed to his father’s birthplace at Sativa 
(Shatibah), an area in east Andalusia. In 1247 M, al-Shatibi’s family fled 
to Granada when Sativa was finally captured by the king of Spain 


Uraqun after a nine-year war since 1239M.”” 


° Tbid., pp. 293-294. 
°’Tbid., pp. 295-309. 
°8 Sha’ban, Usiil al-Figh, p. 417. 
°° Hamka Haq, al-Shatibi: Aspek Teologis Konsep Maslahah dalam Kitab al- 
Muwafaqat, , Jakarta: Publisher Publishing, 2007), p. 17. 
Ibid. 
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Al-Shatibi learnt from a number of teachers among of whom are Ibn 
al-Fakhrar al Ibiri, Abi ‘Abd al-Balinst, Abt: al-Qasim al-Sabti, Abia 
Abd Allah al-Shart’ fi al-Tilimsani, Imam al-Maqri, Al-Khatib Ibn al- 
Marzitq, Abu ‘Ali al-Manstr al-Mashzali, Abu al-‘ Abbas al-Qabab, and 
Abu ‘Abdillah al-Hfar.”" 

Among many works of al-Shatibi are: Kitab al-Muwafaqat; (2). 
Kitab al-I’tisam; (3). Kitab al-Majalis; (4). Sharh al-Khuldasah; (5). 
Unwan al-Ittifaq fi ‘Tlm al-Ishtiqaq; (6). Usul ‘an-Nahw; (7). Al-Ifadat 
wa al-Inshadat, (8). Fatawa al-Shatibi.” 

Al-Shatibi said that the purpose of Sha’ri’ (Allah) are four. They are: 


a. Qasd al-Shari’ fi Wad’i al-Shari’ah (the Lawgiver Has Purposes 
in His Legislation) 


Al-Shatibi pointed out that Allah revealed the Shari’a (laws) is not 
but for bringing the benefits and avoiding difficulities (jalb al masalih 
wa dar’u wa al-Mafasid). To put it simpler, God imposed the rules for 
the benefits of people in the world and the Hereafter as well.”’ The reali- 
zation of those benefits requires the fulfillment of five basic elements, 


i.e. religion, life, descent, reason and property.“ 


7! Al-Shatibi criticized excessive fanaticism (ta’assub) of the Granadian scholars 
and the Andalusian society over the Maliki school. Others than Maliki followers 
were misguided. It is known that the people of Andalus are strict followers of 
Malikt’s school since their king, Hisham al-Awwal bin Abdurrahman al-Dakhil, 
who reigned from 173-180H, announced it as the official school of the state. 
According to one story, Hisham al-Awwal preferred to choose Maliki school 
after he questioned two scholars, one is Hanafi and the other one is Maliki. 
Hisham al-Awwal asked: “where does Abu Hanifah come from?” the Hanafi 
scholar replied: “Kufa”. Then, he returned to the Maliki scholar: “where does 
Imam Malik come from?” the Maliki scholar said: “Medina”. Hisham then said: 
“it is enough for us a cleric who came from a place wherein the Prophet migrat- 
ed into. Al-Shatibi wrote Kitab al-Muwdfaqdat in order to bridge the current 
tensions between the Maliki and the Hanafi; See Ibid. 

” Sha’ban, Usul al-Fiqh, Ibid. 

™ Ibid. 

”* Ibid. There is disagreement among scholars on the ordering of the five bene- 
fits. Given that al-Ghazali was the initiator of those five benefits, I inclined to al- 
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Wahbah al-Zuhaylt pointed out that Maliki and Shafi’1’s scholars 
listed the five main principles (al-usi/ al-khamsah) in the following 
order: religion, life, intellect, descent, and property. On the hand, Hanafi 
put them in the order: religion, life, descent, intellect, and property.” 
Similarly, al-Biiti said that ‘ulama agreed to follow the initiator’s (i.e. al- 
Ghazalt) order of al-usal al-khamsah, namely religion, life, intellect, 


descent, and property. ° 


In an effort to realize and maintain the five basic elements, al-Shatibi 


devided the benefits into three categories: ”” 


1. Al-magqasid al-daririyyat (primary, basic objectives); 
2. Al-magasid al-hdjiyyat (secondary objectives); 
3. Al-magasid al-tahsiniyyat (tertiary objectives). 


Al-magqasid al-daririyyat is: 
jLiall salle ILoeelidly Ler Ly ge 
jaclailile Liallaties ya tolinai) Vira 
wll ga pl! saseill solaills 3 SY LG silat gf ya Ug poludlel 
Calli 
Something whose presence is necessary in order to real- 
ize the goodness of religion and the world, and whose 


absence would make it unstable, and even damaged and 
destroyed, and in Hereafter it would lead to the loss of 


Ghazali’s ordering of maslahah, 1.e.: religion, life, reason, descent, and property. 
Ibn al-Subki (d. 771 AH) added the honor (al-‘ird}) as the sixth benefit that is 
also maintained and protected by religion. al-Qarafi, al-Shawkani, and Ibn 
‘Ashir refused it because they see that the protection of honor is already includ- 
ed in the scope of protection of descent. See Ahmad al-Raisiini, Nazariyat al- 
Magasid, pp. 62-64. 

8 See Wahbah al-Zuhaili, Usiil al-Figh al-Islami, Vol. 2, (Bairit: Dar al-Fikr, 
1986), pp. 752-753. 

78 See Muhammad Sa’id Ramadan al-Biti, Dawdabit al-Maslahah fi al-Shari’ah 
al-Islamiyyah, (Bairtit: Muassasah al-Risa lah, 1982), p. 250.See also Musfir bin 
‘Ali, al-Wa’y al-Maqasidi, p. 43.; Abd. Al-Majid al-Najjar, Maqasid al-Shari’ah 
bi Ab’ad Jadidah (Tunisia: Dar al-Gharb al-Islami, 2012), p. 47. 

7 A)-Shatibi, al-Muwafaqat, Vol. 2, 6 
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safety (from the wrath of God), pleasure, and harmful 
returning (to Allah).”* 


Protection of magqasid al-daruriyyat ranks the highest and most im- 
portant than the two other maqasids. Therefore, sacrificing dartriyyat 
needs for hdjiyyat and tahsiniyyat is not justified.” 

Al-magqasid al-hdjiyyat is: 
adsl ga patllls gallariolled ) daw gillimrlells yatiaalgil 
: Alratlile = CopelSallilelare yislldlar glinalli .a.44 
jAdsua rie | ga yall 
AalellstLrocllised sillalelsLudllelrl gis 


Something that is needed to bring forth easiness and 
eliminate limitedness that can cause difficulties and 
make what is sought is neglected. If maqasid is not main- 
tained, the mukallaf people in general will be in trouble, 
but not to the extent of normal damages that the public 
good in general attempts to avoid.” 


In short, the /ajiyvah benefits refer solely to difficulties in this life. It 
is the spirit upon which Islam is actually built. Therefore, this spirit is 
reflected in all aspects of life, both in rituals and mu’amalah (interaction 
with others), such as relief (rukhsah) of shortening (qasar) prayers for 
those who are sick or on travels and the rightfulness of anything good 
(tayyibat). 

Al-magqasid al-tahsiniyyat is: 


Salil gaslittLsrl! ga Vuias gilolellinl oiedihlads Vilalins’ 
GIBY Ls [SeaniSlizcas ileal IY 


78 al-Shatibi, al-Muwdfaqdt, Vol. 2, Ibid. Abu Zahra pointed out that rejecting 
everything that can result in the loss of one of the five basic elements can be 
regarded as dartiri (primary/urgent). See Abii Zahra, Usul al-Fiqh, p. 371. 

”9 Sapiuddin Shidiq, Usul Fiqh, (Jakarta: Kencana, 2011), p. 226. See also, Abu 
Zahra, Usul al-Fiqh, p. 372. 

8° Ahmad al-Raysiini, Nazariyat al-Magqasid ‘inda al-Imam al-Shatibi, (Hern- 
don: al-Ma’had li al-‘Ali al-Fikr al-Islami, 1995), p. 146. 
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Maintaining good and proper traditions, as well as re- 
fraining from anything that can tarnish the mind. This 
understanding is summarized in noble characters.” 


It includes also the benefits that can enhance ones’ dignity in society 
and in the presence of Allah. Unlike darariyyat, the absence of 
tahsiniyyat does not cause destruction and annihilation of human life. 
Unlike hdjiyyvat, its absence will not also bring difficulties to human life 


but concems only with noble morals and good customs.” 


Al-Qarafi said that maslahah under the category of tahsinniyyah is 
known also with complementary maslahah (ma huwa mahal al- 
tatimmat), because it serves only to complement the benefits. al-Shatibi 
gave some examples of this maslahah: cleaning excrements, ritual wash- 
ing (wudi’), dry ablution (tayammum), bathing, covering the private 
parts of the body (‘aurdt), using make-up, extra religious services (na- 
wafil), eating and drinking manners, avoiding disgusting foods and bev- 


erages, being too lavish and too saving.*” 


In mu’amalah, al-Shatibi provides the examples of maslahah 
tahsiniyyat as follows: a ban to sale religiously unclean goods, prohibi- 
tion for slaves to be witnesses and leaders, prohibition for women to 
become leaders and marry by themselves. In criminal laws, the exam- 
ples include enactment of retaliation (qisas) for free men for killing a 


slave, prohibition to kill women, children, clergy during a war.™* 


5! hid. See also Musfir bin ‘Ali, al-Wa'y al-Maqasidi, p. 51. 
82 Al-Raysuni, Nazariyah, p. 227. 

83 Al-Shatibi, al-Muwafagat, Vol. 2, pp. 22-23. 

* Tbid. 
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The following figure sums up the the basic principles of al-usil al- 
khamsah and their classification: 


Figure 2.1.Al-Shatibt’s Maslahah 


Daruriyyat 
(Primary) 


Hajiyyat 
(Secondary) 


Tahstniyyat 
(Tertiary) 


1 2 3 4 5 


Religion Life Intellect Descent Property 
(al-din) (al-nafs) (al-‘aql) (al-nas!) (al-mal) 


Five Basic Principles (a/-us) dl al-khamsah) 


The application of the three categories of maslahah is shown in the table 
on next page.” 


85 Ibid., pp. 227-230. See also Fathurrahman Djamil, Metode Ijtihad Majlis 
Tarjih Muhammadiyah, (Jakarta: Logos, 1995), pp. 41-44. These examples are 
elaborated from the ones given by Abu Zahroh in Usul al-Fiqh, pp. 370-373. 
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Tabel 2.1 Application of the Three Categories of Maqasid al-Shari’ah® 


No. Five Daririyyat Hajiyyat Tahsiniyyat 
Basic 
Principles 

1 Religion Protection Protection and - Religious obe- 
and ob- observance of dience and re- 
servance of religious obliga- | spects for human 
primary reli- | tion to remove dignity as well 
gious obliga- | difficulties such | as observance of 
tion such as as combining religious obliga- 
a daily five- (jama’) and tion such as 
time prayer shortening covering the 

(qasar) prayers | aurat, cleaning 

for the travel- cloths and bod- 

lers ies. 
- Removal of 
religious chants 
whose sources 
are still un- 
known, and 
interfaith read- 
ings for the 
beginners. 

2 Life Fulfillment of | - Allowance of | - Establishment 
basic needs hunting and of table man- 
of life such as | enjoying good ners; 
foods and foods and - Protection of 
other physical | bevarages one’ self from 
needs. other’s unjusti- 

fied accusation 
and abuse 

3 Intellect Prohibition of | - Call for learn- | -Restraint from 
alcoholic ing thinking and 
drinks - Prohibition of | listening to the 

drinking alcohol | unuseful 


lesser or more 


86 Some cases in this table were modified from Fathurrahman Djamil, Metode 
Tjtihad., pp. 41-44. 
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4 Descent Provision of Obligation fora | - Obligation of 
marriage and | husband to marriage pro- 
prohibition of | mention mahar | posal (khitbah) 
unlawful sex | during the mar- | and banquet 
(zina) riage contract, (walimah) in 

talaq rights for | marriage 

the husband dan | - Prohibition to 
khult’ rights for | go outside by 
the wife, and showing off 
obligation to zinah (garnish). 
cover the aurat 

in the presence 

of non-muhrims 

5 Property Provision of Provision of | Prohibition of 
property forward sales | doing transac- 
entitlements (salam) tion which con- 
and prohibi- tains gharar 
tion of unjus- (speculation) 
tified control 
of other’s 
property 


The above classification of maslahah will help the scholars of Islam- 
ic law to analyze legal cases which contain a contradiction between 
When 


maslahahs, the priority should be given to the highest among the five 


maslahahs. the contradiction is between two daririyyat 
basic principles (al-usal al-khamsah), which are orderedly religion, life, 
intellect, descent and property. 

This solution for the contradicting maslahah applies also to Adjiyyat 
and tahsiniyyat. For example, jihad in the way of Allah is a dartiriyyat in 
the maintenance of the existence of religion and it brings human casual- 
ties. In this case, protection of religion through jihad must take prece- 
dence over maintaince of life even though the two are equally ranked as 
daritriyyat.*” 

If the contradiction between between dariiriyyat and hdjiyyat and 


tahsiniyyat, or between hdjiyat and tahsiniyyadt, both maslahah hdjiyyat 


87 Fathurrahman Djamil, Metode Ijtihad, p. 46. 
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and tahsiniyyat must be ignored in order to realize maslahah daririyydt, 
and maslahah tahsiniyyat should be left for the sake of maslahah 
hdjiyyat. For instance, someone should meet his or her basic needs of 
food in order to survive. The foods should be justified ones (halal). 
Then, he or she somehow cannot find halal food, and he would die if he 
did not eat so in this condition it is justified to eat unjustified foods 
(haram) in order to survive. Eating, in this case, means to protect the 
soul which is daririyyat, while eating halal foods is daruriyyat. 

Thus, protection of life (dariiriyyat) should take precedence over 
hajiyyat.* One example of contradiction between dariiriyyat and 
hdjiyyat is the necessity to keep praying in congregation (maslahah 
hdjiyyat) albeit there is no a jurist (faqgih), an abstinent (wara’), or 
Qur’anic reciter (qari’) (maslahah hdjiyyat). 

Al-Shatibi asserted that maintainance of the five basic principles can 
be done in two ways: (1). In terms of its presence (min nahiyat al- 
wujud), i.e. maintaining the things that can endure its existence; (2). In 
terms of absence (min nahiyyat al-‘adam), i.e. preventing the things that 
can cause its loss. In practice, these two ways of maintaining the five 


basic principles are exemplified as follows:®° 


1. Maintaining religion (al-din) in term of its presence (al-wujiid) 
through prayers and charity, and in term of its absence (al-‘adam) 
through jihad and punishment for the apostates; 

2. Maintaining life (al-nafs) in term of its presence (al-wujiid) such 
as eating and drinking, and in term of its absence (al-‘adam) 
through retaliation (qisas) and compensation (diyat); 

3. Maintaining intellect (al-‘aql) in term of its presence (al-wujid) 
through eating and studying, and in term of its absence (al- 


‘adam) through punishment (Aadd) for alcoholics; 


88 Thid., p. 45. 
8° See al-Raysiini, Nazariyat al-Maqdsid, pp. 146-147. 
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4. Maintaining descent (al-nasl) in term of its presence (al-wujiid) 
through marriage, and in term of its absence (al-‘adam) through 
punishment (add) for those who did or accused someone of 
adultery; 

5. Maintaining property (al-ma/) in term of its presence (al-wujid) 
through trading and working, and in term of its absence (al- 


‘adam) through usury and cutting off the hands of thieves. 


b. Qasdu al-Shari’ fi Wad’i al-Shari’ah li al-Ifham (the Lawgiver 
Revealed the Law to be Understood) 


In Shatibi’s opinion, because the Qur’an was revealed in Arabic, its 
proper understanding will require knowledge on the correct rules of the 
language.” In addition, al-Shatibi also stressed that Shari’ah aims to 
realize the benefits for the Community (Ummah) of Muhammad who is 
known as “ummiyyah” (i.e. unable to read and write). Therefore, 


Shari’ah is also “ummiyyah”.”! 


c. Qasdu al-Shari’ fi Wad’i al-Shari’ah li al-Taklif bi Muqtadaha 
(The Lawgiver Revealed the Law to be Obidied According 
to the His Demands) 


In this case, al-Shatibi divided legal charge or obligation (¢ak/if) into 
two categories:”* the first is taklif that is beyond human capability (al- 
taklif bima layutaq). There will be further discussion on this since it is 
known that tak/if should be within the limist of human ability. Still relat- 
ed to this, al-Shatibi said: “A taklif which is beyond the limits of human 


ability, then it is not valid regardless the sense approves it”. 


°° Tbid., p. 149 
° Ibid. 
° Ibid., pp. 150-151. 
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The second is taklif which contains difficulties (al-taklif bima fi hi 
mashaqqah).”* Al-Shatibi discussed the issue in further lenght. Al- 
Shatibi pointed out that the Lawgiver (Shari’) does not mean by taklif to 
cause difficulties (mashaqqah) for the mukallafs (the subject of laws), 
otherwise He provides an added value to them. For example, the obliga- 
tion of jihad is not intended to lead them to distruction, but for the bene- 
fits of them (wasilah amar ma’rif nahy al-munkar).** Similarly, the 
provision of cutting off hands in theft was not intended to cause damag- 
es over the body but for the sake of maintaining others’ property. 

When it seems there is mashaqqah in taklif, it is kulfah, namely 
something that is indispensable from human activities as it is the case 
that hard-working day and night to make a living for people is not con- 
sidered mashaqqah, rather a necessity and prevalence. It applies also to 
the issue of religious observance.” Al-Shatibi called it mashaqqah 
mu’tadah (normal or usual difficulties) because it can be done and, 
therefore, in fashri’ it is not seen as mashaqqah. What he means by 
mashaqqah is what he calls it mashaqqah ghair mu’tadah or ghair 
‘adiyyah, i.e. one that is unusual and impossible to do, or whose realiza- 
tion would cause harm and trouble. One example is obligatory fasting 
for the sick and the elders, which is mashaqqah ghair mu’tadah con- 
demned by Islam. Islam provides a rukhhsah (relief) to overcome such 


mashaqqah.”° 


d. Qasdu al-Shari’ fi Dukhil al-Mukallaf Tahta Ahkam al-Shari’ah 
(the Lawgiver aims to bring humans into the Guidance 
of the Law) 


Al-Shatibi insisted that maslahah that the Lawgiver wants to estab- 


lish is one that sustains the establishment of life on earth for the sake of 


°8 Ibid. 
 Thid. 
%® bid. 
° Tbid., pp. 152-153. 
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the Afterlife.°’ Therefore, maslahah which is inclined only to mundane 
life rather than eternal life is not the purpose of the Lawgiver. This is 
why realization of maslahah should be void of lust and only by doing so 
that human beings will become freely conscious servants (ikhtiyaran) 
rather than compulsory ones (ittifaran). 

In Shatibi’s opinion, there are three conditions to fulfill in order to 


figure out the shari’ah.”” 


1. Knowledge of the Arabic language. This requirement is impera- 
tive because the Qur’an, which is is the primary source of Islamic 
law is written in Arabic.” The question is then whether other- 
than-Arabic translation is enough to understand the Qur’an? 
Shatibi’s answer on this issue is shown in his description of the 


inferred meanings of the word (dalalah lafzi). 


For al-Shatibi, the inferred meaning of the words can be seen from 
two aspects: firstly, words that provide definite meanings (muflaq), 
which is called daldalah asliyyah (original meanings); secondly, words 
that demonstrate additional rather than definite meanings, which is re- 
ferred to as dalalah tabi’ah (secondary meanings). 

Al-Shatibi said that daldlah asliyyah is found in all languages and it, 
therefore, can been translated, such as an utterance that someone is 
standing. However, an emphasis in utterance or statement about some- 
one, al-Shatibi said, belongs to dalalah tabi’ah and it is, therefore, hard 
to be translated because it links to the oral tradition of the Arabs who 
always consider the informant (mukhbir), the informed (mukhbar ‘anh), 
and the information (nafs al-ikhbar), the situation and the wording (al- 
hal wa al-nasaq), the grammatical aspects (naw’ al-uslib), the short 
(ijazz), and the length of the words (itnab) and so forth. ‘°° 


%7 Al-Shatibi, al-Muwdfaqdt, Vol. 2, pp. 128-150. 
°8 Fathurrahman Djamil, Metode Ijtihad, p. 46. 

°° Tbid., p. 66. 

100 Thid. 
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2. Knowledge of the Sunnah. '”! 


3. Knowledge of the reasons of the Qur’anic revelation. °° 


Al-Shatibi offered three ways to understand magdsid al-shari’ah.'”’ 
The first is by examining the pronunciation of the commands (al-amr) 
and prohibitions (al-nahy). The commands in the the Qur’an and the 
Hadith are meant to be realized and, on the contrary, the prohibitions are 
supposed to be restrained and kept away. The necessity to keep away 
from the prohibited is the purpose desired by Allah. '™ 

It is important to note that the commands and prohibitions in the 
Qur’an and the Hadith have two dimensions: primary and secondary 
ones. For example, a strong command for praying is a primary objective, 
while avoiding indecency (al- fakhsha’) is a secondary one.'”° 

The second is by analyzing the basic cause (i//ah) behind the com- 
mands or the prohibitions. When the cause is clearly known (ma ‘limah) 
from a commands or a prohibition, it then should be guidance and be 
followed, because the legal objectives in the corresponding command or 
prohibition can be realized by submitting to the literal ‘“i//@h in the nas. 
The examples are a procreative objective in marriage and a mutual gain 
in trading. 

On the other hand, the unknown cause (‘illah ghayr al-ma’lumah), 
al-Shatibi said, must leave it to the Lawgiver with tawaqquf (i.e. no 
analysis should be conducted). This is because to extend the scope (al- 
ta’addi) of something unclear means to lay down laws without any legal 
proposition, and it goes against the law. The scope of any injunction or 


prohibition can be extended only when the objective of the law has been 


101 Thid., p. 68 
‘© Ibid. 
103 Thid., pp. 295-307. See also, Asafri Jaya Bakri, “Konsep Maqisid al-Shari’a 
Menurut al-Syatibi and Relevansinya dengan Hukum Islam”, (Disertasi- Pro- 
gram Pascasarjana UIN Jakarta, 1994), pp. 128-145. 
104 y.. 
Ibid. 
105 Thid, p. 132 


56 Ijtihad Maqasidi: Reconstruction of Islamic Laws 


clearly known. The third is by analyzing legal issues not explicitely 


mentioned by the Lawgiver (sukit al-shari’).'°° 


2.6 Al-Tiafi (d. 716 AH) on Maslahah 


Najm al-Din Abu al-Rabi’ Sulayman ibn Abd al-Qawi bin Abd al- 
Karim bin Sa’id Al-Tuft al-Sarsari al-Baghdadi al-Hanbali is later 
known as Al-Tifi.'”’ The name al-Tifi is attributed (nisbat) to Tawfa, a 
village located in Sarsar Iraq where he was born. Besides he is known as 
al-Tiafi, he is also widely identified with the name Ibn Abi ‘Abbas. AI- 
Tufi was born in 673 AH (1274 AD) and died in 716 AH (1316 AD) in 
Palestine. ° 

Al-Tifi wrote no less than 42 books on various topics, especially on 
the Qur’an, jurisprudence, logic, Arabic, and literature. '° Out of all his 
works, one was echoing the loudest and shaking the world of Islamic 
thoughts, especially in of Islamic jurisprudence, namely Kitab al-Ta’yin 
fi Sharh al-Arba in, which is an explanation on Al-Hadith al-Arba’in al- 
Nawawiyyah. 


°° Tbid. 

107 Tbn al-‘Imad, Shadzarat al-Zahab fi Akhbai Man Zahab, Vol. 5, (Bairit: al- 
Maktabah al-Tiari, t.th.), p. 39. 

‘08 Qamaruddin Khan, Pemikiran Politik Ibn Taymiyyah, trans. Anas Mahyud- 
din, (Bandung: Pustaka, 1983), pp. 37-38. 

109 Mustafa Zaid, al-Maslahah fi al-tashri’ al-Islamt wa Najm al-Din al-Tifi, 
(Bairit: Dar al-Fikr al-‘Arabt, 1964), pp. 91-94. During the periode of al-Tufi, a 
number of Islamic jurisprudence has been used to justify the policies and inter- 
ests of the authorities under the Mamluks of Egypt (649-924 H/1250-1517 AD). 
For instance, all the farmlands was shared exclusively between the political and 
the military authorities. The whole agricultural land in Egypt, for example, is 
divided as follows: 4 parts goes to the ruler as an individual, i.e. the sultan; 9 
parts to the royal officials, including the security guards, the palace servants and 
soldiers assigned to provide immediate services to the king; 11 parts to the 
Mamluk emirs and other Mamluk soldiers. See SirJhon Clubb, Solder of For- 
tune, The Story of the Mamluks, (New York, 1973), p. 207, as cited by Abdallah 
M. Al-Husayn al-‘Amiri, Dekonstruksi Sumber Hukum Islam, terj. Abdul Basir, 
(Jakarta: Style Media First, 2004), p. 37. 
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In his book, precisely on the explanation of al-Hadith No. 32, ie. la 
darara wala dirara (no harm is allowed to onself or to others), al-Tufi 
expressed his ideas on maslahah as an independent preposition (dalil 
mustaqil) in excavating Islamic laws,''° on which this dissertation will 
explain in the following. 

In fact, there is no other scholar who considers maslahah as an inde- 
pendent legal proposition (mustaqil) before al-Tifi, nor among the lead- 
ers of the major schools, such as Abii Hanifah al-Nu’man bin Thabit (d. 
150 AH/767 AD), Malik ibn Anas (d. 179 AH/795 AD), Muhammad ibn 
Idris al-Shafi’l (d. 204 H/819 AD), and Ahmad ibn Hanbal (d. 241 H / 
855 AD), and their followers as well. To some extent, Abi Hantfah 
accepts maslahah as the basis for determining laws through a method of 
istihsan, i.e. legal judgments based on common sense of practicality or 
appropriateness rather than directly on the texts or strict analogy (giyas). 
Later, his opponents alleged that istihsan has violated the provisions in 
texts and analogy. The proponents of istisan insisted that the allegation 
is untrue.'"' Istihsdn, according to its proponents, is obviously in line 
with the provisions of the texts (nas) and giyds, except that in certain 
cases the analogy is subtle and not immediately known. 

On the other hand, Malik (d. 179 AH) accepts al-masalih al- 
mursalah''” as a method in legal excavation (istinbat al-hukm). One can 


use this method to “creatively” determine the laws, on which it is un- 


"0 See Najm al-Din al-Tifi, Kitab al-Ta’yiin fii Sharh al-Arba’in, (Bairuut: 
Muassasah al-Rayyan, 1994), pp. 234-280. 

"! Referring to usiil al-figh among Hanafi, Wahbah al-Zuhaili defines istihsan: 
“to tur from the provisions of qiyas jali to the demands of qiyas khafi because 
of stronger propositions, or turning away from the universal or deductive provi- 
sions (kulliyat) to the demands of partial issues (juz’1). See Wahbah al-Zuhail1, 
Usul al-Fiqh al-Islami, Vol. 2, (Bairit: Dar al-Fikr, 1998). 

"The scholars usiil figh classified maslahah into three types: the first is 
maslahah mu’tabarah, i.e, one which is justified and considered by nas; the 
second is maslahah mulghah, 1.e. one which is clearly rejected and not consid- 
ered by nas; and the third is maslahah mursalah or mutlaqah, i.e. one that is 
unclear whether justified or refused by nas. It is the third type of maslahah 
which the Maliki put forward in excavation of Islamic laws. See Ibid. 
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clear whether the text justifies it or not (mursalah, mutlaqah) as long as 
they meet the criteria of daririyyah (urgent), kulliyyah (universal) and 
most likely will bring maslahah within the scope of the five basic prin- 
ciples (al-usul al-khamsah), i.e. religion, life, intellect, descent and 
property. 

Al-Shafi’1 (d. 204 AH), on the other hand, explicitly rejected the use 
of reason (ra’y) in Islamic legislation, and, therefore, in the protection of 
maslahah for human beings as well. He asserted that the only acceptable 
source of law is the Qur’an and the Sunnah of the Prophet. For al- 
Shafi’t (d. 204 AH) Sunnah is the second source of law after the Qur’an. 
Even, al-Shafi’1 does not only consider the Sunnah as a binding source 
of law, but also as divine and, therefore, equal as the Qur’an.'"? He 
asserts that the Sunnah is equal to the Qur’an and both cannot abandon 
(naskh) each other; in fact, the Sunnah is meant to interpret, judge and 
cancel the Qur’an.'4 

al-ShafiT (d. 204 AH) pointed out further that all the legal benefits 
for the mankind are found in the Qur’an and the Sunnah, and there is no 
need to use common sense except in urgent situations. For al-Shafi', 
reasons serves only to derive laws by using a strict analogy (qiyds) 
based on the two sources of laws: the Qur’an and the Sunnah. '”° 

Ahmad ibn Hanbal (d. 241 AH) emphasizes the authority of Hadith 
(Aujjiyah al-hadith) which is considered weak, and the opinions of the 
companions of the Prophet (a@thar al-sahabah) and the followers who 
came after them, with regard to the laws and the interpretation of 
nas. 116 

The opinions of the four jurist schools above on maslahah were also 


replicated by the scholars afterwards, such as al-Juwaynt (d. 478 AH), 


"3fuhammad Abu Zahra, al-Shafi’i, (Cairo, Dar al-Fikr, 1948), pp. 183-184, as 
cited by Abdullah M. Al-Husayn al-Amiri, Dekonstruksi, p. 5. 

"4 Tid. 

"S Tbid., p. 6 

6 Thid., p.8. 
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al-Ghazali (d. 505 AH), Ibn Taymiyyah (d. 728 H. ), Ibn Qayyim al- 
Jauziyah (d. 751 AH), although they established some additional criteria 
and conditions. Tafi’s opinion on maslahah, as described above, is 
mostly derived from his explanation (sharh) on the hadith no. 32 in his 


al-Hadith al-Arba’in al-Nawawiyyah. The Hadith in question reads: 
ie 5) ey 


No harm should be allowed to oneself and to others. 1!” 


Regardless of whether the chain of transmitters is strong or its attrib- 
ution to the Prophet is authentic, al-Tufi found that the hadith represents 
the Qur’anic objectives to protect the good and well-being for the man- 
kind. For him, the Hadith is only a fragment of the following complete 


sentence: |” 
dalec y) probed gaat) pcailall ld pal 


No harm is allowed to someone and no adverse retalia- 
tory actions are allowed on someone. 


Al-Tifi said further that the al-Hadith contains a fundamental legal 


principle: 


No unlawful and harmful acts are justified (to others) 
unless there are reasons that specify (takhsis)'"° 


To elaborate his views on the necessity to realize the benefits for the 
mankind as well as his rejection on any harmful actions both to one’s 
self and to others, al-Tafi quoted some Qur’anic verses, such as Surah 
al-Baqarah, 185: 


"7 Al-Tiifi, Kitab al-Ta’yin, p. 234. The Hadith is foud in al-Muwatta’ No. 
1234, Sunan Ibn Majah No. 2331 and 2332. See Malik ibn Anas, al-Muwatta’ 
Vol. 5, (Beirut: Dar al-Kitab al-‘Arabi, t.th.), p. 37. Ibn Majah, Sunan Ibn 
Majah, Vol. 7, (Beirut: Dar al-Pole al-‘Ilmiyyah, t.th.), p. 143. 

18 Al-Tafi, Kitab al-Ta’yin, p.236 

"9 Tbid. 
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(sSall Ga cay (ullll 6B GleSal 48 Dj Gall Guiaa Se 
(Ae 5) aye GS yay ated a ie 4g Gad SUT, 
Saal 2 Ls Vg ST AS TOA AG) Ge Shed a 

VA0 (5625 aSlal, aSiae La (le ail 1 sity Shall | 18a, 


The month of Ramazan is that in which the Quran was 
revealed, a guidance to men and clear proofs of the 
guidance and the distinction; therefore whoever of you 
is present in the month, he shall fast therein, and who- 
ever is sick or upon a journey, then (he shall fast) a 
(like) number of other days; Allah desires ease for you, 
and He does not desire for you difficulty, and (He de- 
sires) that you should complete the number and that 
you should exalt the greatness of Allah for His having 
guided you and that you may give thanks. ”° 


Al-Tiafi also cited Surah al-Nisa’, 28: 
VA Vaseces (uu GIA; aie Cab) anf Ay 


God wants to give relief to you and the man was made to 
be weak.'*! 


and also Surah al-Hajj, 78: 


call gt AGle daa ey y SSSI A Sales GS ail st ishens 
Be fs SH Call as 8 pan] Sal A Go Ge 
| seals call ce ara | 519i ase laugh J pus os 
(Aja gad SSS, gh ail | gamete as il ile § ital 

VA ‘ail ani 


And strive hard in (the way of) Allah, (such) a striving a 
is due to Him; He has chosen you and has not laid upon 
you an hardship in religion; the faith of your father Ibra- 
him; He named you Muslims before and in this, that the 
Messenger may be a bearer of witness to you, and you 
may be bearers of witness to the people; therefore keep 
up prayer and pay the poor-rate and hold fast by Allah; 


0 Al-Qur’an dan Terjemahnya, (Madinah: Mujamma’Khadim al-Haramayn, 
1990), p. 33 
121 Thid., p. 122. 
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He is your Guardian; how excellent the Guardian and 
how excellent the Helper! !” 


Based on the Hadith, al-Tiff insisted that mafsadah should be re- 
moved unless there is takhsis by evidence (dali). Thus, the contents of 
the Hadith should take precedence over all legal evidences in order to 
avoid dangers and reach maslahah ah at the same time. This is because, 
as al-Tufi said, if there is darar in some evidences and we eliminate it by 
appling the Hadith—the methods of takhsis and and bayan—, then we 
actually have applied two evidences simultaneously; but if we do not 
eliminate it, it means that we do not apply any of the arguments, i.e. the 
Hadith. Whereas, compromising several propositions is more than ne- 
glecting one of them.'” 

For al-Tufi, there are nineteen propositions of the Shari’a. They are 
(1). Al-Kitab; (2). Al-Sunnah; (3). Jima ‘al-Ummah; (4). [jma’ ahl al- 
Madinah; (5). Al-Qiyas; (6). Qawl al-Sahabi; (7). Al-Masalih al- 
Mursalah; (8). Al-Istishab; (9). Al-Bara’ah al-Asliyyah; (10). Al- ‘Awaid; 
(11). Istigra’; (12). Sadd al-Dzari’ah; (13). Istidlal; (14). Al-Istihsan; 
(15). Al-Akhdz bi al-Akhaf; (16). Al-‘Ismah; (17). [ima ‘Ahl al-Kufa; 
(18). Zima’ Asyrah; (19). Ijma ‘al-Khulafa’ al-Arba’ah. a 

Of the nineteen propositions, Al-Tifi said the strongest proposition 
is nass (texts) and ijma’ (consensus). The two sources of law are some- 
times in harmony and sometimes in contradictory with maslahah. When 
they align with maslahah, there is no problem then because the three 
propositions, i.e. nas, ijma’ and maslahah, agree on laws. When there is 
disagreement between the two and maslahah, the latter should be given 
a priority through specification (takhsis) and explanation (baydan) of the 


passages of nass and ijma’ without annulling one of the two proposi- 


1? Thid., p. 523. 
3 Al-Tiifi, Kitab al-Ta’yin, p. 237. 
4 Ibid, p. 238. 


62 Ijtihad Maqasidi: Reconstruction of Islamic Laws 


tions, as it is the case when the Sunnah is given precedence over the 
Qur’an through bayan.'” 

To emphasize his opinion, al-Tufi provides a long explanation of the 
meaning and the scope of maslahah and the Shari’s attention on it. Al- 
Tuff pointed out that maslahah is derived from maf’alah from the word 
salah, which means “something which is in a perfect state according to 
its role’. For example, a pen is made in such a way for writing. A sword 
is hampered in such a way for cutting. '”° 

According to traditions (‘urf), maslahah is a means to achieve the 
goodness. Meanwhile, according to the law, maslahah is something that 
can help to realize the objectives of the Lawgiver, either in the forms of 
worship or customs. Then, maslahah is ivided into two parts: i.e. con- 
ducts according to the will of the Lawgiver (Shari’), such as worship 
and anything else that is meant to bring the benefits for all mankind in 
this life, such as customs. '?” 

Al-Tuft argued that maslahah is applicable only in human interaction 
(mu’amalat), not in matters related to worship and fixed ordinance 
(muqaddarat) because worship belongs to the absolute rights of the 
Lawsgiver. It is impossible for someone to know what is in worship, both 
in terms of quality and quantity, time or place, unless with the guidance 
from the Shari’. The servant is but to do what has been ordered by the 
God, because a servant is considered obedient if he or she follows the 
master’s commands. 

It is also the case with worship. Therefore, when philosophers begin 


to deify reason and refuse Shari’a, they are worth to receive the warth of 


25 For al-Tifi, maslahah is a means by which the benefits are realized. For 
example, trade is a means to achieve a profit. According to shart’a, maslahah is 
something that leads to the objectives of the Shari’, both in the form of worship 
or customs. Maslahah is divided into two, i.e. conducts according to the will of 
the Shari’, such as worship and anything else that is meant to bring the benefits 
for all mankind in this life, such as customs. See Ibid. 

6 Ibid., p. 274. 

7 Thid., p. 279. 


Magasid al-Shari’ah and the Excavation of Islamic Laws 63 


Allah. They are away from the truth. In fact, they are misleading. Unlike 
the mukallaf, they have mixed siydsah (politics) with shart’ah which is 
meant deliberately for the benefits of the mankind. '”° 

In relation with the Shari’s attention on maslahah, al-Tufi pointed 
out two important things: Firstly, al-Tufi refused two opinions that both 
accepts and rejects at the same time on whether God’s acts are based on 
reason (mu ’allalah)? For al-Tuft, God’s acts are based on some wisdom 
the benefits of which go back to the mankind (mukallaf), not to Allah 
because He is perfect and does not need anything else.'”? Secondly, al- 
Tuff also disagree with two conflicting opinions on the question of 
whether protection of maslahah is a must for Allah (wajibah ‘alayh)— 
similar to that of mu’tazilah—, or it is just His grace for his creatures 
(tafadddul min Allah). Al-Tufi said that protection of maslahah is no 
doubt coming from Allah (wajibah minhu) as a grace, but it is not oblig- 


atory for Him (Ja wajibah ‘alayh).'*° 


Tiifi’s concept of maslahah is built upon four principles: *" 


a. Reason alone without revelation can determine the good and the 
evil. However, this autonomous function of reasons is limited in 
the aspects of mu’amalah and customs; 

b. Still related to the first opinion above, he found that maslahah is 
an independent proposition of the Lawgiver whose justification 
does not depend on the confirmation of the nass, but on reason 
alone. For al-Tifi, to determine whether or not something is 
maslahah is based on customs and experimentation, without nec- 
essary reference to the nass; 

c. As mentioned before, maslahah serves as shar’t’s proposition 


only in mua ’malah (social relationships) and customs. In the as- 


8 Thid., p. 279 

* Tbid. 

180 Thid., pp. 241-242. 

'31See Ibrahim Hosen, “Beberapa Catatan Tentang Reaktualisasi Hukum Islam”, 
in Kontekstualisasi Ajaran Islam, (Jakarta: Paramadina, 1995), pp. 254-257. 
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pects of worship and muqaddarat (something whose quantity is 
determined already by the nass), maslahah cannot be used as a 
legal proposition. In either case, the decisions should belong to 
the nass and the ijma’. Al-Tafi made this differentiation because 
for him worship is Allah’s absolute right and, therefore, is un- 
known to human beings in terms of its amount, manner, time and 
place unless there is justified explanation from Him. While 
mu’amalah aims to provide the benefits for the mankind, worship 
belongs to the best knowledge of Allah and, therefore, it is im- 
perative for human beings to follow. In mu’amalah, human be- 
ings have a freedon to choose what they consider best as benefits 
and maslahah. Therefore, in such case they should prefer 
maslahah when the benefits are contradictory with the nass; 

d. For al-Tuafi, maslahah is no doubt the strongest shari’s proposi- 
tion. He argued that maslahah serves as an argument (hujjah) on- 
ly when there are no nass and ijma’, but it should take prece- 
dence, through takhsts and bayan, when there is a conflict be- 
tween the two. The preference and the priority of maslahah over 
the nass apply in all its characteristics, both in the qat’t and zanni 
chain of transmission (sanad) and the content (matn). 

Based on the four principles above, al-Tuft established three argu- 
ments in giving maslahah a priority over the nass and ijma’:'*? First, the 
scholars disagree on the position of ijma’ as a legal proposition, and they 
agree, even those who are opposing the ijma’, on that of maslahah. This 
means that giving a priority to the agreed (maslahah) over the disputed 
(ijma’) is more reliable.‘ 

Secondly, the nass contains a number of contradictions, which has 
caused disagreement among scholars, while there is no disagreement on 


maintaining maslahah. Thirdly, there are nass in the Sunnah that is 


132 Thid. 
133 Thid. 
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rejected by maslahah, such as Umar’s prohibition to convey the Hadith 


on the “guarantee” of Heaven for those who uttered tawhid (onesess of 


God). Umar meant this ban for the sake of Muslims, i.e. his concerns 


that the Hadith would encourage laziness among them. '** 


In al-Tifi’s opinion, justification of istidlal (logical inference) in the 


aspect of worship is found in the nass, ie. the Qur’an and the Sunnah. 


The two sources of law explain laws either separately or simultaneously. 


Table 2.2. below provides the steps of istid/al for a better understanding: 


Table 2.2Istidlal in the Aspects of Worship and Muqaddarat in Tiift’s 


Opinion 
Scope Legal Steps 
Sources 
‘Ibadah and | The Qur’an a. When there is only one verse, a 
Muqaddarat | alone (in- legal basis can be inferred directly; 
farada biht b. When there are several verses, then 
al-Kitab) there are some possibilities: 

- One single meaning: the 
step is the same as point 
(a) 

- Different meanings: the 
steps should be: com- 
promise, naskh, and se- 
lection of Sunnah more 
closer to the spirits of the 
Qur’an. 

The Sunnah a.When there is only a single hadith 
alone (in- sahih (sound hadiths), a legal basis 
farada biht can be inferred directly. However, 
al-Sunnah) if there is not, the step should be: 


selection of al-Kitab or ijtihad 
more closer to good behaviors and 
manners; 
b. When there are several hadiths, 
then there are some possibilities: 
- If all the hadiths are sahih 
(sound) and contain a single 


B4Tbid. 
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and the Sun- 
nah (ijtama’a 
fi al-hukm 
Kitab wa 
Sunnah) 


The Qur’an 


meaning, they should be 
treated as if there is a single 
hadith; if they contain dif- 
ferent meanings, the steps 
should be compromise and 
selection of the closest to 
the Qur’an and ijma’; 

- If there is only a single had- 
ith sahih, the step is the 
same as item (a); 

- If all the hadiths have dif- 
ferent levels of sahih, a pri- 
ority should be given to the 
most sahih one. 


a.If they share a common meaning, a 


legal basis can be inferred from 
one with the support from the oth- 
er; 

b.If they have different meanings, 
the step should be compromise, 
nasakh and selection of the Qur’an, 
not the Sunnah. 


On the other hand, in the aspect of mu ’Gmailah, as al-Tifi said, is- 


tidlal (logical inference) should be built upon maslahah. In their views 


of a legal matter, maslahah and other legal propositions such as nass, 


ijma’ and qiyas may end up in two possibilities: same or different. To 


implement these two possibilities, al-Tufi recommended the following 


steps of istidlal:'*° 


If maslahah and other legal propositions share a common legal pro- 


vision, then there is no problem, such as the aggreement among the nass, 


ijma’ and maslahah in determining the five primary laws (dariri), i.e.: 


qgisas for killers, killing the apostates, cutting off the hands of thieves, 


had for the plaintiff of adultery (qadzif), and had for alcoholics. °° 


185 Thid., p. 277. 
86 Thid. 
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On the contrary, if maslahah and other legal propositions disagree, 
then a compromise should be done between them (al-jam’u bayna- 
huma), such as by applying some propositions to some particular laws, 
not to others, as long as they do not contradict maslahah or play around 
with the propositions. If a compromise is impossible, then maslahah 
should take precedence over any other propositions, in accordance with 
the Prophet’s words in the Hadith: /a darara wa Ia dirara. For al-Taft, 
this Hadith aims in particular to eliminate mafsadah (damages) and 
maintain maslahah which is the main objective of the shara’. In this 
case, the other legal propositions serve only as a means (wasdil). In 
short, the objective should take precedence over the means. '°” 

Al-Tifi added that maslahah and mafsadah could be contradicting to 
each other for which there should be steps to avoid it. It is possible that a 
legal case sometimes only contains maslahah, or mafsadah alone, or 
contains maslahah and mafsadah at the same time. If it only has one 
maslahah, there is no problem, i.e. the maslahah can serve as a legal 
basis. However, if several maslahahs are found, then an effort should be 
made to accommodate all of them. When compromise is not possible, 
the priority should be given to the most urgent maslahah or drawing is 
made when they are equally important. *° 

When a legal case contains only one mafsadah, the given mafsadah 
should be avoided; if many, the whole mafsadahs should be kept away 
as much as possible. If this step is hard to take, an effort should be di- 
rected at the most possible one. If mafsadahs have different levels of 
urgency, it is the heavier one that should be avoided (irtikab akhaf al- 
dararayn). However, if the levels of mafsadahs are equal, selection or 
drawing should be made in order to avoid tuhmah (prejudice). ‘°° 
If a legal case contains maslahah and mafsadah, the step should be 


bringing the former and abandoning the latter. If not possible, the con- 


‘87 Thid., p. 278. 
88 Thid. 
89 Thid., p. 279. 
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sideration should be based on the level of its importance between bring- 
ing the maslahah and rejecting the mafsadah. If they are equally im- 
portant, then a random selection or, if necessary, drawing can be made 
in order to avoid tuhmah.'”° 

If a legal case contains contradiction between two maslahah and two 
mafsadahs, or between maslahah and mafsadah, the legal decision 
should be made on the basis of dominance (arjah) both in maslahah and 


mafsadah. If they are equally leveled, a random selection or drawing can 


be made. !*2 


Table 2.3 Mapping and Comparing Maslahah Between al-Ghazali, 
al- Shatibi and al-Tiifi 


Name Back- Qualifica- Ways of Functions 
ground of tion of Understand- of 
Thinking Maslahah ing Maslahah 
Maslahah 
Al-Ghazali Shafi’1 Strength: Ta’lil al- Provides a 
(450 H/1058- | school; darirdat, ahkam: a legal con- 
505 H/111 qivas isa hajat, method of sideration if 
M) legal tahsinat figuring out | it meets the 
proposi- (relatedto | the ‘illat (a qualifica- 
tion after man- basic cause tion: 
the tainance of | of the law) darurat 
Qur’an, religion, as a re- kulliyat 
the Sun- life, intel- quirement of | there isa 
nah, and lect, de- qiyas strong be- 
Ijma’; for | scent, and lief that it 
al-Shafi’1, | property) will most 
ijtihad likely bring 
means Scope: Maslahah 
qiyas. Universal 
(kulli) and Maslahah 
particular hajat and 
(juz ’t) tahsinat 
cannot 
provide 
 Tbid. 


‘4! Tbid., p. 279. 
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Al- Shatibi 
(730H/1328 
M-790H/ 
1388M) 


Maliki 
School; 
Maslahah 
mursalah 
is a legal 
source 
after the 
Qur’an, 
the Sun- 
nah, and 
Ijma’ 


Legality: 
Muath- 
thirah (has 
an impact, 
and is con- 
sidered as a 
legal ba- 
sis), 
Mulghah 
(not con- 
sidered as a 
legal basis) 
Strenght: 
darirdat, 
hajat, 
tahsinat 
(related to 
man- 
tainance of 
religion, 
life, intel- 
lect, de- 
scent, and 


property) 


Scope: 
Dunyawi- 
yah (word- 
ly) and 
ukhrawiy- 
yah (other 
wordly), 
each is 
related to 
the aspects 
of kullt 
(universal) 
and partic- 
ular (juz’1) 


Legality: 
Mu’ tabara, 


Texts- 
centered 
Tjtihadt: 


Knowledge 
of Arabic 
language and 
all intricate 
elements; 
knowledge 
of Sunnah; 
knowledge 
of asbab al- 


nuzul 


a legal 
considera- 
tion unless 
there are 
nass that 
support it, 
which 
means 


givas 


Maslahah 


mursalah 
based ijti- 
had; 
maqasid al- 
shart’ah 
takes prec- 
edence over 
maqasid al- 
mukallaf; 


Al-Maqasid 
al-‘Amah 
serves aS a 
legal basis 
which relies 
on particu- 
lar legal 
proposi- 
tions (dalil 
juz’1) 
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AL-Tafi 
(675H/1277- 
716 H/1318 
M) 


Hanbalt 
School 


mulghah, 
and mur- 
salah 
Strength: 
No classifi- 
cation of 
darirat, 
hajat, 
tahsmat; 
for him 
maslahah is 
absolute 
and unlim- 
ited; its 
strength 
relies on 
the catego- 
ries of 
rajah/qawi 
and ar- 
jahlaqwa 


Scope: 
maslahah 
dunyawiy- 
yah and 
maslahah 
ukhrawiy- 
yah 


Legality: 
Any 
maslahah 
is valid, 
regardless 
of whether 
or not it 
confoms 
the nass 


Reason 

alone can 
figure out 
maslahah 


Serves as 
an inde- 
pendent 
legal basis 
(mustagal) 
in 
mu’amalah 
only. 
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2.7 The Interconnected Maslahahs as an Approach 


It has been mentioned earlier that the objectives of Islamic law is to 
realize the benefits while at the same time removing the damage (maf- 
sadah) for the mankind both in this life and Hereafter. The benefits that 
it seeks to realize are summed up in the five basic principles (al-usil al- 
khamsah: religion, life, intellect, descent, and property). The five basic 
principles are hierarchical, i.e. the benefit related to maintainance of 
religion should take precedence over the other four ones, and that of life 
over that of intellect, descent, and property, and so forth. 

The five maslahahs are interrelated to and mutually supportive of 
each other. For instance, event though the ultimate purpose of the oblig- 
atory daily five times prayers is to maintain the benefit of religion (hifz 
al-din), it linked also to the protection of life, intellect, descent, and 
property.'“” Anyone who wants to do prayers is required to be free from 
hadath and filth, and is recommended to preceed it with the use of tooth 
stick (siwak) and to take a bath before doing a Friday prayer. All these 
rules in prayer is aimed at maintaining the goodness of life. 

Anyone who is going to carry out prayers should be also in a con- 
scious state of mind. God strongly forbids a drunk to “approach” pray- 
ers. Thus, prayer concerns also with the benefit of intellect. Prayers 
which are conducted in a proper and sincere manner will keep someone 
away from indecency (fakhsha’), such as fornication and also evil things 
religiously and socially. The benefit that prayers bring forth is also cate- 
gorized as hifz al-nasl (maintenance of descent). Prayers also teach 
discipline if carried out timely and consistently. Even, Allah also com- 
mands that someone should attend a Friday prayer in order not to waste 


time; He also said that after the Firday prayer someone should immedi- 


142 Further discussion on maslahah in prayers is available in Afzalur Rahman, 
Tuhan Perlu Disembah, trans. Hasmiyah Rouf, (Jakarta: Porch Sciences of the 
Universe, 2002), pp. 44-276. 
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ately spread on earth to make a living in the name of Allah (fad/ Allah). 
Thus, Allah’s command to make prayers as a means for help (isti’Gnah) 
in life, including in working, is accompanied with its imperative realiza- 
tion. From this explanation, it is true to say that prayers are also related 
to the protection of property (hifz al-mdal). 

Looking at the relationship between each basic principle, as in the 
case of prayers above, the interconnected maslahah (ittisaliyat al- 
masalih) in the framework of the five basic principles (al-usil al- 
khamsanh: religion, life, intellect, descent, and property) can be summa- 


rized in the following figure: 


Figure 2.2. The Interconnected Maslahah (ittisaliyat al-masalih) 


Religion 
(1) 


Property 
(5) 


The chart above shows that each basic principle of maslahah has its 
own distinctive cell of scope. However, it does not mean to say that each 


cell has no relationship at all with the others; in fact, they are linked and 


Magasid al-Shari’ah and the Excavation of Islamic Laws 73 


complementary to each other. The benefit of religion, as the highest one 
to be given a priority, is hard to come true without life, intellect, descent 
and property. '“’ In other words, the maintainance of the religious bene- 


fits require the other four ones and otherwise. 


2.8 The Interconnected Maslahah in Contemporary 
Islamic Studies: A Comparison 


In a broader scope of Islamic studies, Amin Abdullah has in fact ini- 
tiated the concept of interconnectivity. In Amin’s opinion, the paradigm 
of interconnectivity assumes that to understand the changing complexi- 
ties of human life, each scientific building of religious and social stud- 
ies, the humanities, and the natural sciences can not stand alone from 
each other. In breif, there is a need for mutual cooperation and inter- 
depence between disciplines in order to help people understand the 


complexities of their problems in life. '“* Amin Abdullah said: 


Hadarat al-nas (texts-oriented religious culture) cannot stand 
away from hadarat al-‘ilm (science and technology) and cannot 
be separated from hadarat al-falsafah (culture, philosophy, eth- 


ics) and vice versa.’ 


Separation of hadarat al-‘ilm (scientific culture) from hadarat al- 
falsafah (ethical, emancipatory culture) will only result in a deprived 
human and ecological life. A mere marriage between hadarat al-nas 
(texts-oriented religious culture) and hadarat al-‘ilm (science and tech- 
nology) without hadarat al-‘ilm can give birth to radicalism and funda- 


mintalism. Thus, Amin Abdullah pointed out, the presence of hadarat 


143 Drayers, for example, will not be carried out completely without the existence 
of healthy sould and mind as well as property in covering the aurat as one of its 
requirements. 

4 amin Abdullah, Islamic Studies Di Perguruan Tinggi Pendekatan Integratif- 
Interkonektif, (Yogyakarta: Pustaka Pelajar, 2006), vii-viii. 

' Thid., p. 402. 
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al-falsafah is a must. Similarly, hadarat al-falsafah will loose its fitality 
if it restrains itself from religious issues widely established in the culture 


of texts.‘ 


The interconnectivity between the cultural, philosophical, 
and scientific-technological entities in the Islamic academic world, such 
as State College for Islamic Studies (STAIN), State Institute for Islamic 
Studies (IAIN), and State Islamic University (UIN), Amin Abdullah 


added, is seen in the following chart: 


h}ad}arah 
al-nas} 


h}ad}arat 
al-‘ilm 


h}ad}arat 
al-falsafah 


Figure 2.3 Scheme of Interconnected Entities‘” 


Amin Abdullah also emphasizes that scholars of Islamic sciences 
should begin to reconstruct and reinterpret the terms ittitdd (union) and 
hulul (incarnation) which are widely used in classical Sufism and often 
criticized by the jurists (fugaha’) and the teologians (mutakallimiin). In 
order to understand the practical-functional meanings of wihdat al- 


wujud (unity of existence) and hu/ul, the terms should not be interpreted 


M46 Thid., p. 403. 
‘7 Tid., p. 405. 
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as a union of divine and human elements, rather that of basic human 
needs, such as clothing, foods, shelters, religious affiliation or reli- 
giousity, self-actualization, and so on, regardless of race, coloured skin, 
ethnicity and religion. Amin Abdullah calls this understanding as ittihad 
al-‘arif wa al-ma’rif (unification between who know and what is 
known). ‘“® 

The interconnected “trinity” of the hadarah as proposed by Amin 
Abdullah above is situated at the level of critical analysis, which is the 
third tier of Islamic studies. Amin pointed out that there are three areas 
of Islamic studies: the first is practical faiths and understanding of the 
revelation as interpreted by scholars, interpreters (mufassir), social fig- 
ures along with their respective preferences. In general, this scientific 
layer is “allergic” to any scientific-theoretical clarification and purifica- 
tion. At this level, Amin Abdullah said further, it is difficult to make a 
differentiation between religion and traditions, between religion and 
culture, and between beliefs and habits of mind. '“° 

The second tier is scienctific theories as conceived and established in 
such a way by the scholars in their respective fields, such as the ‘u/iim 
al-tafsir (science of the Qur’an), ‘uliim al-hadith (science of the Had- 
iths), Islamic thoughts (theology, philosophy, and mysticism), fiqh (laws 
and social institutions), and history of Islamic civilization, Islamic 


150 Theories of Islamic science in 


thoughts, and Islamic proselytization. 
the second tier is in fact the fruits of abstraction from the revealed texts 
and from religious practices along the Muslim periods, from the Proph- 
et, companions (Sahabat), followers (tabi’in) eras through the historical 
developments of Muslim societies. Aware or not, all political, social, 
cultural conditions of those eras contributed to the the theoretical con- 


structions. 


148 Thid., pp. 381-382. 
149 Thid., pp. 72-73. 
180 Thid. 
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The third tier is critical examinations (gira’ah naqdiyyah muntijah) 
or the so-called “meta discourse”, of the historical developments of the 
ups and downs of the theories established by the scholars in the second 


tier. > 


In this layer, theories, which are considered by some scholars as 
solid and mature (nadij) and, therefore, “immune” to criticism (ghayr 
qabil li al-niqgash), began to be in dialogue with other sciences, either 
with similar disciplines, such as ‘uliimu al-Our’an with ‘uliim al-Hadith 
and the history of Islamic civilization and so forth, or with different ones 
such as with natural science, humanities, and social sciences. The third 
tier of Islamic science, as Amin Abdullah put it, actually belongs to the 
philosophy of Islamic sciences. 

Therefore, since the concept of interconnectivity is a critical exami- 
nation of Islamic sciences in the second tier which belongs to philoso- 
phy of Islamic sciences, it can be inquired from the aspects of its con- 


sistency, coherence and correspondence.'™ 


From the aspect of con- 
sistency, Islamic teachings, such as respect for human dignity, must 
have an integrated connection with each other teachings, relationship 
between texts, between ijmda’ (concensus) and ittifaq al-‘ulama’ (agree- 


ments of Muslim scholars) in bahtsul masa’il and munas tarjth (forums 


 Tbid. 

Ibid, p. 74. 

'S3 Tn the philosophy of science, there are three theories of truth: the first is the 
correspondence theory. According to this theory, the truth or the true situation is 
when the contents of a statement or an opinion has a correspondence with its 
objects. Thus, the truth is what is consistent with the fact, with reality, with the 
actual situation; the second is coherence or consistency theory. This theory states 
that the truth is built on the relationship between decisions (judgments) and 
something else, ie. the fact or reality, rather on the relationship between the 
decisions or the judgements themselves. In other words, the truth is established 
on the relationship between the old and new decisions the justification of which 
we already knew. Thus, according to this theory, decisions or judgements are 
interconnected and are mutually explaining to each other. Hence, there came a 
formula: truth is a systemic coherence; truth is consistency. The third is theory 
of pragmatism. According to this theory, whether or not a speech, proposition, or 
theory is true will depend solely on its usefulness. Something is true if it brings 
benefits and otherwise. See Amsal Bakhtiar, Filsafat Ilmu, (Jakarta: King 
Grafindo Persada, 2011), pp. 112-121. 
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on religious problems), the opinions of Muslim leaders, heads of organi- 
zations, and religious officials. '™ 

From the aspect of coherence, an Islamic teaching should be corre- 
lated to others and should not stand independently. The concept of di- 
vinity is inseparable from that of social responsibility; tenderness and 
compassion for others is indispensible from insistence in dealing with 
misconducts; ukhuwwah (brotherhood) is inseparable from /sla@miyyah, 
bashariyyah (humanity), and wafaniyyah (nationality); al- ‘adalah (fair- 
ness) is closely related to insdniyyah (humanity); al-‘amdanah (honesty) 
is linked to the teachings of inclusiveness and al-samahah (tolerance), 


155 


and so on.’ Form the aspect of correspondence, there is no gap be- 


tween theories and practices, between pure and applied concepts. '”° 

Being the starting point of the philosophy of Islamic sciences, the 
above-mentioned three criteria will help us analyze deeply and critically 
(qgira’ah naqdiyyah) the Islamic teachings and doctrines as written, said, 
and propagated by Muslims within a certain periode of time, whether or 
not they meet the aspects of consistency, coherence and correspondence. 
It is only by doing so that we can produce something new being able to 
meet the needs and welfare of the planet. 

Based on the explanation above, it is important to note that there are 
differences between the interconnected cultural entities (al-hadarah) as 
proposed by Amin Abdullah above and the interconnected maslahah in 
this book. The difference can be found at least in the following: the first 
is that the two concepts above have different scopes. The scope of the 
interconnected maslahah is clearly in the area of al-usiul al-khamsah 
(religion, life, intellect, descent, and property), which is a central issue 
in the studies of maqasid al-shari’ah, by still considering the three-scale 
priorities: dara riyyat, hajivyat, and tahsiniyyat. In addition, it also con- 


siders the scale priorities of the five basic principles in formulating 


154 Amin Abdullah, Islamic Studies, p. 79. 
'* Tid, p. 80. 
S6Tbid. 
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maqasid al-shart’ah-based Islamic laws with the principle of the protec- 
tion of al-usil al-khamsah simultaneously. Because the scope of the 
interconnected maslahah is the heart of magasid al-shari’ah, i.e. the 
benefits within the the framework of al-usil al-khamsah, the laws that 
are derived from it can be attributed to maqasid al-shari’ah, such as al- 
libas al-maqasidi (utility in dressing), al-iqtisad al-maqasidi (utility in 
finance), al-sawm al-maqasidi (utility in fasting), and so forth. 

Whereas, Abdullah’s concept of the interconnected hadarah is di- 
rected toward the efforts to articulate the three entities of hadarah the 
basis of text, science, and philosophy through a critical reading of the 
second tier of Islamic sciences; it aims expectedly to generate an a 
grounded understanding of religion, in accordance with the needs and 
contemporary places and times (sali li kul al-zaman wa al-makan). In 
other words, the scope of the interconnected maslahah is more specific 
than Amin’s concept. 

The second difference is that the concept of interconnected maslahah 
was born out of my concerns on the studies of magqasid al-sharit’ah 
which are still focused solely on maslahah within the framework of al- 
usul al-khamsah and the scale priorities of dartriyyat, hdjiyyat, and 
tahsiniyyat, without any attempt to analyze the relational aspects be- 
tween maslahahs; therefore, there is no wonder that laws which derived 
from such an approach focused only its attention on one maslahah not 
the others. 

Using the paradigm of the interconnected maslahah, the obligation 
of daily five times prayers, for instance, should not be considered as 
God’s command related only to the benefits of religion, but associated 
also with the other four benefits, i.e. life, intellect, descent, and property 
at the same time. It is also the case with Islamic doctrines on dressing, 
business, politics, and so forth. Strictly speaking, each benefit does not 
stand alone; rather it has a closed link with the other benefits in which 


all of them are completing each other. 


Magasid al-Shari’ah and the Excavation of Islamic Laws 79 


Thus, the interconnected maslahah is a continuation and a further 
development of maslahah that has been conceptualized by previous 
scholars from the partial, particular propositions (juz ’iyyat) and seem- 
ingly inductive methods (istigra’t) in formulation of Islamic laws. I 
come up with my own legal maxim: 

Lad isUilsa toed yloal Jislisi, 
The more connected a mas/ahah is, the more it brings 


virtues. 


which can fill the gap among the following maxims of maqa sidiy- 
157 
yah: 


1. Jl53 5.4!) (a harm must be removed); 
2, gail Glas Aull (difficulties can bring convenience); 
3. Gl sacl) cui 3) 9 all (emergencies can allow the forbidden); 


A, clea!) Gis (le patie aulidl ¢ » (refusing mafsadah should take 
precedence over bringing maslahah); 


5. Legal ASG yl 1) pee Logabac | wea) (Quads Yo bed 13) (when there are 
two opposing mafsadahs, a greater mafsadah is maintained by 
doing a lesser one); 


G6. 85 pall Al jie Jj) dal! (AGjah can replace dariirdat). 


Whereas, Abdullah’s interconnected hadarah was a response to his 
academic concerns on a tension which seemed to highten between reli- 
gious “normativity” and “historicity” in the Islamic higher instutitions in 
the period 1990-1997 and then slightly calmed down in the period 1998- 
2005 as Master programs has been established in both public and pri- 


vate Islamic universities. °° Amin Abdullah wrote: 


7 See Jalal al-Din al-Syiitt, al-Ashbah wa al-Nazdir fi al-Furii’, (Semarang: 
Maktabat Family Enterprises, t.th ), pp. 55-62. 
158 See Amin Abdullah, Islamic Studies, vi-vii. 
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To reduce the tension which quite often turned to unproductive, 
the author offers a scientific paradigm of “interconnectivity” in 
contemporary Islamic studies in universities. Unlike the para- 
digm of “integration” of science which is hoped to eliminate the 
tensions in question by fusing and squashing one into another, ei- 
ther by merging the aspect of religious “normativity-sacredness” 
as a whole into the realm of religious “historicity-profanity”, or 
otherwise immersing and negating the whole aspect of Islamic 
historicity into religious normativity-sacredness without reserve, 
the author recommends the paradigm of “interconnectivity” 
which more modest (i.e.capable of self-measuring), humble and 


human.”? 


The quote above implies that the concept of interconnectivity 


«“. 


brought forward by Amin Abdullah was born out of the “womb” of 
academic anxiety in regard with the tensions between “normativity- 
sacredness” and “historicity-profanity” in Islamic studies on the one 
hand, and the difficulty in implementing the paradigm of “integration” 
of science on the other hand. For him, the paradigm of interconnectivity 
is easier to be applied in the academic world because it is more modest 
(capable of self-measuring), humble, and humane. 

Concerns about difficult, not to say impossible, realization of the 
paradigm of “integration” of science is quite reasonable considering a 
huge gap in the framework or horizon of scientific integration. The par- 
adigm of integration of science requires a deep understanding of the two 
fundamental sources of Islam, i.e. the Qur’an and the Hadith, which are 
interpreted hermeneutically to be a point of departure for religious 
worldviews (Weltanschauung), and skilfull analysis on social issues in 


the modern and post-modern era modern through the mastering of natu- 


159 Thid. 
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ral sciences, social sciences, and humanities.°? Amin Abdullah illus- 
trates the relationship of science in the following “spider web” figure: 


Figure 2.4 The Horizon of Theo, Anthropocentric Integration 


of the Scientific Disciplines in Islamic State Universities'™ 


10 Thid., p. 106. 
181 Thid., p. 107 
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2.9 The Operative Works of the Interconnected 
Maslahah-Based Ijtihad Maqasidt 


Before going further into the discussion of ijtihad maqdasidi, we need 
to understand properly the meanings of the term ijtihad and all its intri- 
cacy. 

The term ijtihad maqasidi (intellectual excavation of Islamic laws 
with magasid al-shari ‘ah as an approach) is a term that for the first time 
was mentioned by al-Shatibt in his work, al-Muwafaqat fi Usul al- 
Shari'ah. In this book, al-Shatibi set up the rules of maqdsidiyyah (ob- 
jectives) as a basis in excavating Islamic laws. ‘Abdurrahman Ibrahim 
al-Kilani, as quoted by Imam Mawardi, mapped Shatibi’s rules of 
maqasidiyyah into three categories: 

The first is the rules related to maslahah (benefits) and mafsadah 


(damage), which as follows: 
Lela) glalellisliellatbiod grloilei! pillars 


Determination of the shari‘a2h laws are for the benefits of 
the servants, both in this world and and Hereafter. ‘© 


(gic BLELM wsdell gis 


It can be inferred from God’s determination of the 
shari'ah that obedience and disobedience are measured 
according to the levels of the benefits and mafsadat that 
they produce'™ 


‘62 Imam Mawardi, Fiqh Minorities (Yogyakarta: LKiS 2010), pp. 213-214. 
Some rules of maqasidiyyah mentioned by Imam Mawardi has been in fact 
summarized by Ahmad al-Raysuni into two categories: the first is the thirty three 
rules related to the objectives Shari’ (Allah); the second is the fifty five rules 
related to the objectives of mukallaf. See Ahmad al-Raysuni, Nazariyat al- 
Magasid ‘Inda al-Imam al-Shatibi, (Herndon: al-Ma‘had al-‘Alami li al-Fikr al- 
Islami, 1995), pp. 344-349. 

‘® Tbid. 

4 Tid. 
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ind GAY Lai) gel ylal Yad glicisbe balla ga toss | gill» yal gl 
als soc pillioabed Vaal 9S slay pang gle git gla ga» yal ga! 
SAS pal galled bill giledle LLY LE ple 


Commands and prohibitions contained by the text is 
equally strong in terms of propositions. The question 
whether they are justified or recommended, haram or 
makruh cannot be answered from the text, but from the 
meaning and analysis of in and to what extent the 
maslahah takes place’ 


Jlgdsliic YLSasrdelleatla pblioricallellilgiitsd}4atoll 
dletibliesd glgliuas il gle pio prey 
If the benefit is more dominant than the demage accord- 


ing to customs, then this is what exactly the benefit is 
desired by the Lawgiver and needed to to fulfill 


Bal pilica pala Loadla ga gla i MatLuaallde 5 piallalsa 
Lgl 
The laws are aimed at the realization of the benefit does 


not require any benefit in each aspect of the whole as- 
pects at the same time” 


From the legal maxims above it can be inferred that the values, 


meanings, and presence of benefits are more authoritative than the texts 


in determinating Islamic laws. This condition contradicts the position of 


the texts in classical istinbat al-hukm. 


The second category is the rules of mag4sid to eliminate difficulties 


(raf’u al-haraj). They are: ‘°° 


4,dilinl] ILI ciyale LAL 


Shari’ (Allah) does not want to bring difficulties and 
misery by His-tak/if(legal obligation) 


165 Thid. 
166 Thid. 


187Tbid. 


168 Thid. 


169 Thid., pp. 215-216 
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Shred Nis) ace Mil grde phlasslsillljrcolic Lillie 3 
“yalS allie $ret toalliSlavlowadldatalls 


There is no question that Allah has established His- tak/if 
in which there are burden and hardship; however, the 
truth is that He does not desire the difficulties, rather 
the benefits that go back to the mukxallaf (legally compe- 
tent)!” 


Jdea) Slabausalls atin wYLadlSalll}acadll| pled yg J)3) 

ail Asledal st feds pallies 

If there is an objective that does not make sense to the 

servant, its legality is then equal or similar to what has 
preceeded it’”’ 

WoGsdaVYac YU gl: pbalbile lp Leidaalsidy lades pill 

apeere b 33 . NY gavel Si hb Vail ails } asd yh 

The Shari‘a needs to be explained in a moderate, fair and 


balanced manner, all of which can be done by the serv- 
ant who do not have any difficulty and weakness. '”” 


| ggdle pi Dae iSasYLal) la jallge porieglear iy gillsiladey! 
QUE pei dal pbldltinlile Y 5 la pe 5, 


Basically, if a judgment will lead to difficulties or is im- 
possible according to the sense and s/arv’ then it can not 
be done consistently (/stigamah) and, therefore, should 
not be passed on!” 


LgaladlSalle! galloc Vise jLilla guadaie 


Part of the Shara’s objectives in every deed is that a 
mukallaf is consistent in his or her acts’ 


The third rule of magasidiyah, in Shatibi’s opinion, is concerned 


with the outputs of the acts by the mukallaf (legally competent). This 


category consists of the following two rules: 


175 


170 Thid. 
17) Thid. 


172 Thid 


13 Thid. 
174 Thid. 
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Examining the outputs of the legal acts is commanded by 
the shard; whether or not the action conforms or con- 
tradict the purpose of shara””® 


AaLyaae glinLa jLaislag oval 


A mujtahid (learned scholars) shall examine the causes 
and consequences of the law’” 


In order to apply the rules of maqdasidiyyah above in an ijtihad, a mu- 
jtahid (a learned scholar) should take the following steps: 

The first is relying on the Qur’anic texts and the Sunnah as well as 
the laws and their objectives contained therein (al-nusiis wa al-ahkam bi 
maqasidiha). This step confirms that ijtihadd maqasidi still hold the 
Qur’an and the Sunnah as legal sources and propositions. The whole 
process and the legal products should not deviate from the spirits of the 
two legal sources. /”? When the nass of the Qur’an and the Hadith are 
definite (qat’iy al-dalalah), ijtihad magisidi should not go away from 
legal provisions of the nass. Thus, the alleged contradiction between the 
nass gat’t and maslahah, which assumes that the later will take prece- 
dence over the formar, is untrue at all. The true case is that when there is 
contradiction between the nass qat’? and maslahah mazniunah or 
wahmiyyah (presumptive benefits), the former should abandon the latter. 

When ijtihad is about presumptively inferred meanings of the texts 
(dalalah zanni), it should not go beyond the meanings of the nass zanni, 
by seeking the closest meaning to Allah’s will for the purpose of which 
maqasid al-sharit’ah can be used as an approach. A mujtahid should not 
limit himself to the literal meanings of the texts, rather he should strive 


to uncover maqasid al-shari’ah behind the texts, so that the the benefits- 


 Thid., p. 217. 

 Thid. 

” Thid. 

8 See also, Nur al-Din al-Khadimiy, al-Ijtihad al-Magasidiy, (the Beirut: Dar 
Ibn Hazm, 2010), p. 144. 
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oriented laws can be established. One example is the case whether or not 
it is allowed to pay charity (zakat) with something different from the 
type of property, such as zakat for rice plants is paid by money or others. 
According Maliki school, such zakdat is permissible and valid because it 
can realize the purpose of zakat itself, which is to fulfill the needs of the 
needy people. '” 

The second is combining universal and general passages with partic- 
ular propositions (al-jam’u bayn al-kulliyat al-‘Gmah wa al-adillah al- 
khasah). The universal and general passages (al-kulliyat al-‘amah) can 
be nass (the al-Qur’an and the Sunnah), and also universal passages 
obtained synthetically from an inductive research (al-kulliyadat al- 
istigraiyyah) on several nass (the Qur’an and the Sunnah) and partial 
laws (juz ’z). The universal nass includes: 

a. A command to do justice (al- again) in Surah al-Nisa’, 58: 

On ands BE ai cell ous Pes oh ai ay ail S10; 
en a8 at Gy Slang Ua ai] é Caall, | 9833 oI call 
ON J yas 


Surely Allah commands you to make over trusts to their 
owners and that when you judge between people you 
judge with justice; surely Allah admonishes you with 
what is excellent; surely Allah is Seeing, Hearing. 


b. Prohibition to do something that may harm one’self or others in 
the Hadith: 


J pe 5) 2 
No harm is allowed to one’self nor to others 

c. The quality of actions depends on intentions as in the Hadith: 
lillies Vile 


Any form of actions depends on its intentions 


9 Rasyuni, Nazariyat al-Maqasid, pp. 363-368. 
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While the universal principles that are obtained synthetically through 
an inductive research (al-kulliyaat al-istigraiyyah) on the nass and the 


laws are: 

a. The necessity to maintain and realize the five common bene- 
fits (al-kulliyat al-khams), i.e. religion (al-din), life (al- 
nafs), intellect (al-‘aql), descent (al-nasl), and property (al- 
mal) by paying attention to the hierarchial priority and as- 
pects of their significance: dartriyyat (primary), hdjiyyat 
(secondary), and tahsiniyyat (tertiary); 


b. The legal maxims, such as: 
J! all 
Demages must be removed 
Difficulties bring convenience 


2Sardatell 


Tradition can be used as a legal basis 


This second step of ijtihadd maqdsidi asserted that when a mujtahid 
found a postulate in the Qur’an or in the Sunnah on a particular legal 
case, he should not determine its legal status based solely on the mean- 
ing of the text, but should also see whether or not its realization is in line 
with al-kulliyat al-‘amah (the five general benefits) and the general 
maxims of Islamic jurisprudence. If the are two complementary and 
uncontradictionary meanings, the legal status should be set according to 
what the law designated, and this is what the so-called ijtihad maqasidi. 
However, if the partial meaning of the text (juz’7) contradicts the al- 
kulliyat al-‘amah, a compromise should be made as far as possible be- 
tween the two by the methods of bayan and takhsis where the particular 
meaning explains and specifies (takhsis) the general one. When a com- 
promise is not possible, the priority should be given then to the messag- 


es contained in the al-kulliyat al-‘amah or general maxims of fiqh be- 
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cause it has been obtained through an inductive research (istigra’i) 
whose level of validity is gat’? (obvious, convincing), as opposed to 
juz ’t argument (partial, case by case law) which is zanni (ambiguous, 
uncertain). 

One examples is the case of limiting rights of managing property 
(taqyid tasarruf al-mal) designated by a juz’t argument based on the 
public good, such as that it is intended to hurt others, or it can bring a 
greater difficulty than a benefit referred to by a juz ’i argument. 

The third step is bringing the benefits and refusing damages in an as- 
bsolute and necessary manner (jalb al-masalih wa da r’u al-mafasid 
mutlaqan). The step applies when a legal case is not designated by nass 
both in the Qur’an and the Sunnah, in which there is a possible 
maslahah or mafsadah. When it is certain that it brings mafsadah, it 
should be considered unjustified; on the contrary, if it brings maslahah, 
it should be treated as legally binding as long as it falls under the al- 
kulliyat al-‘amah (the five general principles: religion, life, intellect, 
descent, and property), and mostl likely will bring the universal benefits 
in the future. 

In regard with this type of ijtihad, some scholars have established 
terms. Some called it al-maslahah al-mursalah,® al-giyas al-kulli, al- 
qiyas al-mursal, and al-qiyas al-wasi’. 

The fourt is taking into account the legal consequences that may ac- 
cour in the future (i’tibar al-ma’alat). This step in fact falls under the 
category of examining laws and its purposes (al-ahkam bi maqasidiha), 
it nevertheless puts an emphasis on the legal consequences possibly 
taking place in the future. When a mujtahid found that a legal rule can 
bring mafsadah in the long term, it should be replaced by the one which 


is “free” from possible problems in the long term. This kind of legal 


180 The term is used by Maliki school, although in practice the are other jurist 
schools which use similar terms, such as giyds kulli, giyas mursal, and qiyas 
wasi’. 
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settlement is similar to a jargon by the Indonesia’s loan offices, “Solving 
Problems without Problems”. 

One case to which the step can be applied is built is the Prophet’s re- 
luctant attitude toward fighting the hypocrites, despite that he knows 
very well their hypocrisy that made them worth to be fought. 

Aula adtiijoereilulilias tall | 
I’m afraid that people would say, that Muhammad is 
fighting his Companions. 

In some figh literatures, this method of ijtihad is similar to sad al- 
dzari’ah (closing a door for possible damages). The difference is that 
while the former does not only take into account matters that may bring 
damages in the future, but also those that can bring benefit, the latter 
focuses only on damages (mafsadat). 

The fifth step is that all the legal considerations, ranging from the 
first to the fourth steps of ijtihad maqasidi should consider a linkage 
between maslahahs, or what the author refers to as the interconnected 
maslahahs (ittisaliyat al-masalih). When a mujtahid seeks to establish a 
legal status in economy, for example, in addition to giving an attention 
to the related textes in the Qur’an and the Sunnah, he should also con- 
sider other maslahahs, such as the benefits of religion, life, intellect, and 
descent, simultaneously. The reason is that in reality there is no specific 
law which contains only one benefit, rather a number of benefits. This is 
where the hidden meaning of an Islamic doctrine that goodness will be 
rewarded with ten of it, even with seven hundreds of it, such as the re- 
wards for sadaqah and infag (charity). The reward is doubled because it 
can bring more maslahahs. The legal maxim that can be used with re- 
gard to this step of ijihad is: 

Duo’ islilsatLodb yoo sss, 


The more something is interconnected with various 
benefits, the more valuable it is. 
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Another example of the interconnected maslahah-based ijtihad 
magqasidi is the case of Muslim clothing. On this issue, both the Qur’an 
and the Sunnah mentioned only the necessity for a woman to cover the 
‘aurat.'*' The two legal sources do not mention directly other aspects as 
requirements for a clothing to be considered shar7’ (Islamic) or not, such 
as its cleaness, aesthetic values, or its conformity to customs and so 
forth. Whereas, these values are universal messages of Islam as referred 
to by the following universal texts (al-nusiis al-kulliyah wa al-‘amah), 


and legal maxims (Aulliyat): 


a. Surah al-Mudatstsir, 1-4: 
£ Shi dius ¥ YSiGigy You) A Gi 
O you who are clothed! Arise and warn, And your Lord 


do magnify, And your garments do purify, 


b. Surah al-A’raf, 31: 


5 Vga til’g ish aptee OS Se SG) | jad asle. nO) 
Y\ Gat peal Ga Y a5) 15a ad 


O children of Adam! attend to your embellishments at 
every time of prayer, and eat and drink and be not ex- 
travagant; surely He does not love the extravagant. 


c. The Hadith of the Prophet: 
Shea! cia Uer ails) 


God is beautiful and loves beauty 


d. Universal legal maxim: 


4Sacdrle)] 


181 The Qur’an talked about Women clothing in Surah al-Nur, 31 and al-Ahzab, 
59. 
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Customs can be considered as a legal basis 


These universal nass and legal maxims and other legal arguments 
can help a mujthad determines the legal status of clothing and polygamy 


on the basis of the interconnected maslahah. 


2.10 Elements of Ijtihad Maqasidi 


There are three interrelated elements in ijtihad maqasidi, i.e.: the text 
(al-nass), reality (al-waqi’), and the subject of law (al-mukallaf).'®* The 
texts in the context of ijtihad maqasidi refer to legal propositions whose 
legal causes (‘illat) and purposes (maqsad) will be applied to a certain 
legal case. The reality (al-waqi) is the operational object of ijtihad 
magqasidi to which a legal provision and its objective in the nass will be 
attached to it. The legal subject (al-mukallaf) is someone who is ready in 
mind, soul, and physic to accept the reality according to a legal claim 


and its objectives contained in the nass.'®° 


These three elements of ijti- 
had maqasidi have fundamental rules to be considered in the process of 


ijtihad. 
1. The Basic Provisions of the Texts (Nass). 


Since ijtihad maqasidi is associated with the legal provisions con- 
tained in the nass (the Qur’an and the Sunnah), which are in Arabic, it is 
imperative for a mujtahid to have proper knowledge of the intricacy of 
nass (texts) and its maqdasid (purposes). For example, it is a necessity to 
apply the general meaning of a nass unless there is a speciality (takhsis). 
Similarly, the khas (specific), mutlaq (general), and zahir (literal) legal 


arguments should not be taken away to other provisions unless there is 


18? Nur al-Din al-Khadimiy, al-Ijtihad al-Maqasidiy, p. 174. 
183 . 
Ibid. 
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an evident that said so.‘ 


In short, ijtihad maqasidi should not be taken 
out of the linguist rules, such as al-amr and al-nahy, al-mutlaq and al- 


mugqayyad, al-haqiqah, al-majaz and others. 


2. The Basic Provisions of the Reality (al-Waqi’) 


A study on reality (al-waqi’) is the most difficult process in ijtihad 
magqasidi, because improper vizualisation of it would make the corre- 
sponding laws “wrongly addressed”. The work of ijtihad maqasidi does 
not only rely on the analysis of the text and its objectives, but it also 
demands accuracy in situating laws in realities each of which has a dif- 
ferent characteristics. For instance, it is clear that buying and selling is 
justified (halal) while usury is forbidden (faram). The problem then is 
that the terms al-bay’ (buying and selling) and al-ribd (usury) in the 
Qur’an are written in the form of unit nouns (ism al-jins) which refer to 
general meaning, regardless of their shifting characteristics in social 
realities due to the development of science and technology. Thus, it 
could be the case that a legal rule which is in reality referred to as al- 
bay’ and is declared justified by the nass, would change into other legal 
status, such as disacouraged (makriih) or forbidden (haram) because it 
has peculiarities that require a change of legal status. 

In the context of situating reality as an integral part of ijtihad 
magqasidi, the presence of a collective intellectual endeavour (al-ijtihad 
al-jam@’i) is necessary. By this collective ijtihad, an expert on social 
reality can provide a proper and objective description of the reality 
based on which legal provisions in the nass and their magasids are then 
inferred. The scholars of usii/ al-fiqh call the adjustment of law with 
reality as tahqgih al-manat. Nur al-Din al-Khadimiy, quoting al-Shatibt, 


defines the term as: 


184 See Abu al-Walid al-Baji, al-Isyarat fi Usul al-Figh al-Malikiy, Tahgih Nur 
al-Din al-Khadimiy, (Tunisia: Dar al-Pole al-Wataniyyah, 1998), pp. 92-93. 
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get Ell Gay OSI ge alll 4S pass ge pall Sell Gud GI 


Establishing the laws of shar’, but the analysis is to de- 
termine the accuracy of the object of the law” 


Thus, tahqih al-manat requires precision in understanding the objects 
of the law with all its characteristics. A collective object of the law must 
be distinguished from an individual one. The object of law in a country 
may be different from that in other countries. Even, the same object of 
law could possibly have a different legal status because of the shifting 
circumstances. The process of tahqth al-manat will make Islamic law 
flexible and dynamic in accordance with the demands of socio-cultural 


dynamics (salih li kulli zaman wa makan wa ‘awa ’id). 
3. The Basic Provisions of the Subject of Law (al-Mukallaf) 


It is no doubt that Islamic law is meant to be understood and imple- 
mented by the mukallaf (a subject of law, or someone upon which a law 
is imposed). The reality (al-waqi’) exists because there is relevance to 
the subject of law. The most important point of the discussion is on the 
reasoning by the subject of law (‘aqlaniyah al-mukallaf). Each mukallaf 
has a different reasoning about the nasgs (texts), its legal provisions and 
their maqasid as well as its reality. 

Historically, the reasoning of mukallaf (tarikhiyyah ‘aql al-mukallaf) 
reached a peak in the glorious era of Mu’tazila which linked the concept 
of al-tahsin and al-taqbih (the good and the bad) to taklif (a burden to 
perform a command or to leave a ban). For Mu’tazila, a command must 
have rationality in which the concept of al-tahsin and al-taqbih can be 
used as a measure. Abu Hashim al-Jubba’l al-Mu’tazili himself, alleged- 
ly to emphasize the rationality of taklif, preceeded his definition of taklif 


with the words “iradah” (God’s will), as follows: 


185 A|-Khadimiy, al-Ijthad, p. 183. 
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ABs Ail&g sil aL Laladal_)) 


The willingness to perform an obligation for mukallaf in 
which there is a burden and difficuly as well.'®° 


Thus, ijtihad maqasidi must also take into account the reasoning 
characteristics of the mukallaf, as a subject of law who will come into 
direct contact with and perform the laws. A mujtahid should also devel- 
op his reasoning capacity in examining the texts, the reality, and the 
mukallaf. The following figure presents the dialectical relations between 


text, reality, and mukallaf in regard with ijtihad maqasidi. 


Figure 2.5. Dialectical Relations Between Texts, Reality, and Mukallaf 
in Ijtihad Maqasidi 


al-Mukallaf 
(the subject of law) 


al-Waqi’ al-Nass 
(reality) (texts) 


186 Yahya Muhammad, al-Aql wa al-Baydn wa al-Ishkdliyat al-Diniyyah (the 
Beirut: al-Intishar Muassasah al-‘Arabiy, 2010), p. 22. See also, ‘Abd al-Jabbar 
al-Hamadaniy, al-Majmu ‘al-Muhit bi al-Taklif fi al-‘Aqaid, tahgiq ‘Umar al- 
Sayyid 'Azmi, Vol. 1. (Egypt: al-Mu'assasah al-Misriyyah li al-Ta'lif wa al-Iba 
‘wa al-Nasr, t.t), p. 11 


ISLAMIC LAW AND THE METHODS 
OF ITS EXCAVATION - 
SHARI ‘AH, ISLAMIC JURISPRUDENCE 
AND ISLAMIC LAW: A RED LINE 


3.1 Shari’ah 


Etymologically, shari’ah means al-‘utbah (twist of valley), al- 
‘atabah (a doorway and a Stair), mawrid al-shariah (a path where a 
drinke is looking for water), and al-tarig al-mustaqimah (a straight 
path).'°” The use of the term shariah referring to the mean- 
ing mawrid al-shart’ah can be found in the words of the Arabs: shara’at 
al-ibil, which means the camel goes out into the water source to drink. '** 
The meaning of al-shari’ah as tariqgah al-mustaqimah is found in the 


Qur’an, Surah al-Jathiyah, 18: 


Y Gall cial a vy Gada 2S Gs day Le alka 3 
VA (gala 


187 Sha’ban Muhammad Isma’il, al-Tashri’ al-Islami: Masdaruh wa Atwaruh, 
(Mesir: Mktabah al-Nahdah al-Msriyyah, 1985), p. 7; and Kamil Musa, al- 
Madkhal Ila al-Tashri’ al-Islami, (Bairut: Muassasah al-Risalah, 1989), p. 17, as 
quoted by Dedi Supriyadi, Sejarah Hukum Islam, (Bandung: CV Pustaka Setia, 
2007), p. 17. 

8 Tbid. 
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Then We have made you follow a course in the affair, 
therefore follow it, and do not follow the low desires of 
those who do not know. 


Terminologically, shart’ah can both take a broad meaning, including 
the Islamic teachings in the form of faith, morals, or practical laws, and 
a specific one in which it refers to practical rules of Islam (‘amaliyyah) 
alone, as defined by Shafiq Gharbal as follows: 

US Gyo Abaca! Aglenll dsc pill alsa) de gene 
clea s csi lls dull s 


A number of shar7 laws which are practical derived 
i 189 
from al-Kitab, al-Sunnah, reason and consensus. 


The meaning of shari’ah which is confined to the practical-legal as- 
pects (‘amaliyyah) above is a reduction of the term referring to religion 
that includes theology, practical laws and morality. It is clear from the 
Qur’an Surah al-Shura, 13: 


sa 8 Sia ey aan 
fits oa a) as AA AE Le gs al We 
V¥ Casts a aol) (5585 


He has made plain to you of the religion what He en- 
joined upon Nuh and that which We have revealed to 
you and that which We enjoined upon Ibrahim and Musa 
and Isa that keep to obedience and be not divided there- 
in; hard to the unbelievers is that which you call them to; 
Allah chooses for Himself whom He pleases, and guides 
to Himself him who turns (to Him), frequently. 


The above verse shows us that religion (al-din) is basically universal 
and applicable to all generation, from that of Noah, Abraham, Moses, 


Jesus, to that of Muhammad who was the seal of the Prophets and Apos- 


tles. Nevertheless, each generation of the prophets has its own peculiari- 


189 Shafiq Gharbal, al-Mawsii’ah al-‘Arabiyyah al-Muyassarah, (Kairo: Dar al- 
Qalam, 1965), p. 1083. 
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ties and characteristics in its teachings, especially in the aspect of practi- 
cal laws, but not in faith and moral issues. To distinguish religion’s 
universal teachings from its locally-temporal practical laws, it is neces- 
sary to maka a differentiation between religion and shari’ah. Religion 
refers to religious teachings as a whole, including faith, practical laws, 


and morality, while shari’ah is confined to the practical laws only. 


3.2 Islamic Jurisprudence (Fiqh) 


Islamic jurisprudence (al-fiqh) etymologically means “to know and 
understand something very well.”!°° This meaning of figh is found in 
several terms, such as fiqh al-sira (to understand the history of the 
Prophet Muhammad), fiqh al-da’wah (to understand the intricacies of 
proselytizing activities), fiqgh al-nisa’ (to understand the intricacies of 
women) and social-fiqh. 

During the earlier period of Islam, the word figh means an under- 
standing of the teachings of Islam as whole, which is synonymous with 
the word shart’ah and religion (al-din) including the dimension of faith, 
practical and moral laws. It was Abii Hanifah who initiated the devision 
of fiqh into two categories: al-fiqh al-akbar and al-fiqh al-asghar. Al- 
fiqh al-akbar is understood as usiil al-din (the basics of religion) which 
covers theology or monotheism. Al-figh al-asghar, on the other hand, is 
associated with figh along with the methodological tools of its for- 
mation. |? 

After Abt Hantfah, starting from al-Shafi’1, Muslim scholars nar- 
rowed the definition of fiqh into practical laws as it is in the case of 
shari’a. The following definition of figh is the most popular among 


them: 


Agleadill Lgilal Ge GuiSall Agleadl duc yall alSa Vb alell 


190 T uwis Ma’laf, al-Munjid fi al-Lughah wa al-A ‘lam, (Bairut: Dar al-Mashriq, 
1986), p. 591. 
191 Supriyadi, Sejarah Hukum, p. 22. 
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The science of shara’ related to practical laws (‘ama- 
liyyah) which are obtained from the detailed argu- 
ments. |” 


Looking at the definition of fiqh above, it is reasonable to say here 
that figh is a science of Islamic laws (Islamic Jurisprudence), as it is 
apparent in the definitionof al-‘ilm bi al-ahkam (knowledge on 
laws), and also legal materials as well as procedures at courts (procedur- 
al laws, fiqh al-murdafa’at). However, it is important to note that by the 
definition above, fiqgh is not always synonymous with the laws or 
the rules (legislation). Fiqh is closer to ethical concepts of reli- 


gion (religious ethics). ’” 


3.3 Islamic Law 


Etymologically, a law (al-hukm) means decision, obstruction and 
separation. In its further development, the term law is identical with 
wisdom. Both the words function to prevent someone from doing bad 
deeds with providing legal certainty on issues and putting a marker 
between the good and the wrong. However, the two have a different 
emphasis in its application. While the former emphasizes the formal 
legal aspects, the latter focuses more on substantial-cultural aspects” : 


Terminologicalally, some scholars defined the law as: 


Lerzag gl | push gl clountil cpalall Seal jletdll ai! Gls 


God’s commands pertaining to the actions of mukallaf 
(someone who is mindful and mature), either in the 
form of demands for performing something (obligatory 
and recommended [Sunnah]) or abandoning (haram and 
makruh), or a choice between performing or abandoning 


182 See Wahbah al-Zuhaili, al-Figh al-Islami wa Adillatuha, Vol. 1 (Bairut: Dar 
al-fikr, 1989), p. 15. 

193 Supriyadi, Sejarah, p. 25. 

194 Supriyadi, Sejarah., p. 25. 
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(mubah), or make something as a cause, a term, and a 
barrier (mani?) 


The definition of law above suggested that Islamic law is actually the 
texts (nass) of the Qur ‘an and the Sunnah which are the representation 
of God’s will as a hakim (law-maker). Meanwhile, a mujtahid only plays 
as al-kashif (discoverer) by the will of God, especially when the 
fixed texts (thawabit) should face social realities which are always 
changing (mutaghayyirat) according to circumstances. Therefore, even 
though many Islamic laws do not always reflect exactly the wording of 
these two sources of laws—because reasoning is also involved in the 
process of legal exvacation through linguistic or non-linguistic rules, 
such as qiyas, istihsan, ‘urf, maslahah—they are still considered divine 
laws and require observance from all Muslims. 

From the description of the shart’ah, Islamic jurisprudence, and Is- 
lamic law above, it can be inferred that shari’ah is the substantial con- 
cept of all the teachings of Islam, including beliefs, morals, and laws, 
while Islamic jurisprudence (fiqh) is a functional concept that works to 
understand practical teachings of Islam. On the hand, Islamic law is both 
functional-theological in the sense that it is derived from intellectual 
endeavours of mujtahid who later codified it into jurispru- 
dence (majmu ‘at al-ahkam) and received a theological justification, i.e. 
the laws that they produced through their intellectual inquiries are com- 
ing from Allah. The scope of Islamic law is the same as fiqh, namely 


practical matters (‘amaliyyah) only. 


3.4 The Characteristics of Islamic Law 


Islamic law has three characteristics upon which the scholars built 
their legal excavation in order to produce rules that are applicable and 


are in accordance with the realities of human life. They are: 
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1. Removing barriers and difficulties (‘adam al-haraj). 


This characteristic comes from some Qur’anic verses and the hadith, 


such as: 


a. Surah Al- Bocataly 286: 
Uy Cac Ua le 5 a Ua Ul ay) ii Cale ¥ 
LS \Fynal Liles Ys a 5 ULSI 5] Gud 5) Ghai ¥ 
oe PP re erie) mee ier 


YA 


Allah does not impose upon any soul a duty but to the 
extent of its ability; for it is (the benefit of) what it has 
earned and upon it (the evil of) what it has wrought: Our 
Lord! do not punish us if we forget or make a mistake; 
Our Lord! do not lay on us a burden as Thou didst lay on 
those before us, Our Lord do not impose upon us that 
which we have not the strength to bear; and pardon us 
and grant us protection and have mercy on us, Thou art 
our Patron, so help us against the unbelieving people. 


b. Al-Bagqarah, 185: 
saall AS Ah Wg SRM AS aT AS 


Allah desires ease for you, and He does not desire for 
you difficulty 


c. Surah Al-Hajj, 78: 
Colll (8 ASHE Cas Lay ASI a Sales Ga ail L§ I yhgas 
a ae 
And ye strive in the way of Allah and Jihad in truth. He 


has chosen you, and has imposed no difficulties on you 
in religion. 


d. Surah al-Nisa’, 28: 
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God wants to give relief to you, and the man was made 
to be weak 


e. Hadith of the Prophet: 
Lei} Sa al Le Lar pout SUR VY) gyal us pd Le 


The Prophet was not given a choice between two things, 
but he chose the most convenient as long as it is not a sin 


The application of its characteristics is found, for example, in the 
permissibility of qasar (summarizing four cycled prayers into two) dur- 
ing a travel. Another example is the permissibility to break fasting for 
the sick and the traveler, to eat unclean foods in emergency condition, 
and the permissibility of tayammum for the sick or when no water is 


found for ritual ablution (wudi’). 


1. Minimazing the Burden (taq/il al-takalif) 


This characteristics means that all Islamic laws are not out of the 
limits and are applicable without bringing difficulties beyond human 
ability. It is true that every law brings both difficulties to each mukallaf, 
but they are still within human limits. Those difficulties may come from 
Islam itself or human unusual observance such as fasting wisdal (a con- 
tinuous fasting without eating before andafter daybreak), praying on one 
leg, and so on. 

This characteristics also regulates that a twofold legal burden in two 
similar cases cannot be considered as something that should be per- 
formed at once, such as obligatory bath for ritual impure removes 
wudhi’ obligation as long as nothing is done to annul it. Similarly, the 
punishment for zind mukhshan (illicit sex by a married man) is enough 
by stoning without having to combine with one-hundred scourg- 
ing. These are the examples of Islamic laws wherein the characteristic of 


minimizing the burden is involved. 
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2. Gradual determination of the law (al-tadarruj fi al-tashri’) 


Social, cultural, economic and political conditions sometimes be- 
come the barriers in the application of laws. Nevertheless, Islamic law is 
binding because it is theological, which is believed to come from God 
which requires efforts for its implementation. This characteristic came 
up to bridge this gap. One legal maxim of figh reflects the spirit of this 


characteristic: 
als doy Y als dou Yu 


Something that cannot be realized fully should not be 
abandoned fully 


A well-known example of this characteristic is the Qur’anic prohibi- 
tion of khamr (liquor). The Qur’an presents the law in stages; it first 
informs that khamr has the benefits for the human body but God said 
that the sin in it is greater than the benefits. The Qur’an then continues 
with the ban on prayers in a drunken state, and the last stage is expressly 
ban on drinking liquor. These stages chronologically are recorded in the 


following Qur’anic verses: 
a. Al-Baqarah, 219: 


yall giles aS § al lags C8 Sudalls, aati ye ai hse} 
5g ale Sa BE, a gy aga Rl tly 
V4 G9 ha 8b GANT ASI cal 


They ask you about intoxicants and games of chance. 
Say: In both of them there is a great sin and means of 
profit for men, and their sin is greater than their profit. 
And they ask you as to what they should spend. Say: 
What you can spare. Thus does Allah make clear to you 
the communications, that you may ponder. 


b. Al-Nisa’, 43: 


bs Iga LAS Gog Bly aiicatl 1 ioti Y ighale Gatll il 
(aye AS Of | glu (fs a Jat gle YG YG Gl a 
ala clidll shad 5) LUG G2 Se Sci i a Ue 
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fo 
3G 


ail &) Sasi ade 935: |Acala USL inte | Aaa cle | ghad 
£Y 15 9a ae GIS 


O you who believe! do not go near prayer when you are 
Intoxicated until you know (well) what you say, nor 
when you are under an obligation to perform a bath-- 
unless (you are) travelling on the road-- until you have 
washed yourselves; and if you are sick, or on a journey, 
or one of you come from the privy or you have touched 
the women, and you cannot find water, betake your- 
selves to pure earth, then wipe your faces and your 
hands; surely Allah is Pardoning, Forgiving. 


c. Al-Maidah verse 90-91: 
) As hal; Awhallg Jasli Lal i shale Guill rer 
oO) eal Ap la q. GAME Mel 6 als GLE Gee G4 
383 ue BSitajs tially asl 8 E cgi slinky yaad AS Gg 
VV pee alah ga BKkall ye 5 ail 
O you who believe! Intoxicants and games of chance and 
(sacrificing to) stones set up and (dividing by) arrows 


are only an uncleanness, the Shaitan’s work; shun it 
therefore that you may be successful. 


The Shaitan only desires to cause enmity and hatred to 
spring in your midst by means of intoxicants and games 
of chance, and to keep you off from the remembrance of 
Allah and from prayer. Will you then desist? 


3.5 The Principles of Islamic Law 


Is the principle here is the principle that is used as the principal per- 
son in thinking, acting, and so forth.’ According Soenarjo, as quoted 
by Supriyadi, that there are nine principles of Islamic law, which is 


detailed as follows: 


'Supriyadi, Sejarah Hukum, p. 157. 
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1. Monotheism (Tawhid) 


This principle asserts that the whole building of Islamic law is lied 
down on the Oneness of Allah. With the principle of tawhid, the imple- 
mentation of a law will mean also as a worship and its qualities indeed 
depends to what extent God is present in both pure worship (mahdah) 
or in impure one (ghayr mahdah). It is this implementation of laws that 


the prophet referred to as ihsan (good deeds): 
Ay 4ald ol 8 OSG al Gy ol gS eh) ad I 


Be ye worship your God as if you see Him. If not, verily 
He sees you. 


The principle of monotheism also suggested that that Islamic law 
should always be aligned with the Qur’an and the Sunnah, either 
through a direct understanding of the the texts or the spirits contained 
therein through a linguistic or non-linguistic approach such as magdasid 
al-shari’ah and others. 


Normatively speaking, this principle is found in Surah al-‘Imran, 64: 


ail j) S33 Yi fi; G Lis s15ie Aas LN I5lked Cacti cab a 
ola Sal 98 bys WES) Lads Weds ab 5 Gh a a YG 


VE Gy paliee UL I gigi 1d oad 1515 


Say: O followers of the Book! come to an equitable prop- 
osition between us and you that we shall not serve any 
but Allah and (that) we shall not associate aught with 
Him, and (that) some of us shall not take others for lords 
besides Allah; but if they turn back, then say: Bear wit- 
ness that we are Muslims. 


2. Justice (al-‘adl) 


Quraish Shihab, as quoted by Supriyadi, pointed out that justice as 
demanded by the Qur’an has a very diverse meaning, both in the process 


of establishing the law, enforcement of the humanitarian values, and so 
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on. Justice can be attributed to four meanings: first, justice is same- 
ness; second, justice is a balance; third, justice is respect and fulfillment 
for the individual rights or putting something in its proper place; fourt, 
justice is attributed to God.'*° 

In the context of Islamic law, the principle of justice demands for 
legislation, and the application of Islamic law should also consider the 
objective conditions of the society where the law will be applied in a 
particular time. It could be that a particular law is applicable in some 
places but is not in some other places because of the social, cultural, 
economic and political factors. In this case, the the implementation of 
laws which does not reflect justice should be “deferred” until the time is 
conducive while at the same time looking for other alternative ones 


which are more adaptable. 


3. Equality (al-Musawah) 


The principle of equality implies that any individual and group have 
the same and equal rights in the ayes of Islamic law. Therefore, legisla- 
tion should consider also the fulfillment of human rights in order that 
Islamic law can truly become a blessing for the mankind. This principle 
applies, for example, in examining the position between men and wom- 
en in their self-actualization both as the servants of God to improve their 
piety and as “the chaliphs” on Earth to maintain an ecosystem which is 
balanced and able to lead them to the happiness in the Hereafter. 

Thus, the relationship between one and another individual, or one 
group and another group or individual, a men and women is not that 
between “subjects” vs. “object”, rather between “subjects” vs. “sub- 
jects”. In such a relationship, it is not justified for one individual or a 


group to control and repress others on behalf of religion. 


196 Thid., pp. 159-160. 
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It is undeniable that some of Islamic doctrines are still far from the 
principle of equality, such as the provision on woman’s domestic roles. 
The rule stipulated that when a woman is leaving home she should be 
accompanied with a mahram and should be covering parts of her body 
except eyes. On the contrary, a man is free to do activities outside, and is 
required to cover only his body between his navel and knees. In addi- 
tion, a man is also given the right to do polygamy, even without permis- 
sion from the first wife. Looking at these unfair Islamic laws, Muslim 
scholars are dealing with challenges to produce Islamic laws which are 
egalitarian without losing the spirits of maslahah as reflected in the 
Qur’an and the Sunnah. 

Normatively, the principle of al-musawah has its normative founda- 


tion in the Qur’an, Surah al-Hujurat, 13: 


Ota, Gah sds, als Sw Sal ti) eel) tei 

VY ud Aue abl &) S68) ail dic 26458) 5 Waa 
O you men! surely We have created you of a male and a 
female, and made you tribes and families that you may 
know each other; surely the most honorable of you with 


Allah is the one among you most careful (of his duty); 
surely Allah is Knowing, Aware. 


4. Independence/freedom (al-Hurriyyah) 


This principle asserts that each individual has the basic rights of reli- 
gious freedom, the improvement of health and peaceful life, knowledge, 
descent, and properly entitled property. Therefore, any law that does not 
reflect the principle of al-hurriyah should be reoriented, reconstructed, 
and deconstructed, if necessary. 

The principle is rooted in the the Qur’an, Surah al-Bagqarah, 256, Su- 
rah al-Maidah, 48, Surah Yunus, 99, and Surah al-Kafirun, 6, which 


read: 
a. Al-Baqarah, 256: 
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38 ot BY & SS Gs 8 Gti do) Y 
Yo Gaislisg 5a Aaah) aa | AL hs, Vicveer 
Yor aile aru 4. isl r Lgl aloaasl 


There is no compulsion in religion; truly the right way 
has become clearly distinct from error; therefore, who- 
ever disbelieves in the Shaitan and believes in Allah he 
indeed has laid hold on the firmest handle, which shall 
not break off, and Allah is Hearing, Knowing. 


b. Surah al-Maidah, 48: 


Cc, 


abel sal a Ys oF sity ce peeves ides 


And We have revealed to you the Book with the truth, 
verifying what is before it of the Book and a guardian 
over it, therefore judge between them by what Allah has 
revealed, and do not follow their low desires (to turn 
away) from the truth that has come to you; for every one 
of you did We appoint a law and a way, and if Allah had 
pleased He would have made you (all) a single people, 
but that He might try you in what He gave you, therefore 
strive with one another to hasten to virtuous deeds; to 
Allah is your return, of all (of you), so He will let you 
know that in which you differed; 


Al-Kafirun, 6: 


Vcd Gols Sun aS 


You shall have your religion and I shall have my religion. 
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5. Commanding the Good and Prohibiting the Forbidden (al- 
‘Amr bi al-Ma’rif wa al-Nahy’ ‘an al-Munkar) 


The principle of al-‘amr bi al-ma’ruf requires that Islamic laws 
should function also as a social engineering for a better human life and 
dignity through methods and approaches that make sense and accord to 
tradition and culture.On the other hand, by the principle of al- 
nahy’ ‘an al-munkar Islamic law is intended to be a social control for 


human life in order to avoid all forms of damages and difficulties. 


6. Helping One Another (al-Ta’awun) and Dialogue (al-Shirda) 


This principle is based on the notion that no one is perfect but the 
Prophet Muhammad. Accordingly, it asserted that human beings should 
help one another in social, political, and legal and other aspects of 
life. Ijtihad should be done ina collective manner (jamda’i) which in- 
volve all the experts in various fields of the legal matter in question. The 
law of economics, for example, should not be ever separated from reli- 
gious, environmental, socio-cultural, educational aspects and others. The 
presence of those experts is needed to produce legal products aligned 
with and interconnected to human life. This is in this are that the princi- 
ple ta’Gwun and shira found its significance. 

The principle of fa’awun finds its basis in the Qur’an Surah al- 
Maidah, 2, Surah al-Mujadalah, 9, Surah Ali ‘Imran, 159, and Surah al- 
Shura, 38: 


a. Surah al-Maidah, 2: 


éelall Ys alpali gal Vg af gaa (led Y Le oll eat 
Listings 863 Gd had & a IAT Guile Vy Sal V5 
ge #5 she ms) hg Gua Bie Y empress 

¥ tiell Lusch ait Gy Sill ity ¢ Saal, ay ile 


O you who believe! do not violate the signs appointed by 
Allah nor the sacred month, nor (interfere with) the of- 
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ferings, nor the sacrificial animals with garlands, nor 
those going to the sacred house seeking the grace and 
pleasure of their Lord; and when you are free from the 
obligations of the pilgrimage, then hunt, and let not ha- 
tred of a people-- because they hindered you from the 
Sacred Masjid-- incite you to exceed the limits, and help 
one another in goodness and piety, and do not help one 
another in sin and aggression; and be careful of (your 
duty to) Allah; surely Allah is severe in requiting (evil). 


b. Surah al-Mujadalah, 9: 


Ys 2 Zt, 


4 Gs) all aa as, is sills ou isa janes 


O you who believe! when you confer together in private, 
do not give to each other counsel of sin and revolt and 
disobedience to the Messenger, and give to each other 
counsel of goodness and guarding (against evil); and be 
careful of (your duty to) Allah, to Whom you shall be 
gathered together. 


c. Surah Al-Imran, 159: 

lal] Le Lbs Gus 4], ail Gul ail (a 4485 lat 
ee pial aide Gisls Guys Sj tay 

asl! at ace CIS 548 aA je KE) ail 
Thus it is due to mercy from Allah that you deal with 
them gently, and had you been rough, hard hearted, they 
would certainly have dispersed from around you; par- 
don them therefore and ask pardon for them, and take 
counsel with them in the affair; so when you have decid- 


ed, then place your trust in Allah; surely Allah loves 
those who trust. 


d. Al-Shura, 38: 


on dd AS 
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And those who respond to their Lord and keep up pray- 
er, and their rule is to take counsel among themselves, 
and who spend out of what We have given them. 


7. Tolerance (al-Tasadmuh) 


This principle asserts that the different thoughts of laws due to dif- 
ferent theories, methods and approaches used in ijtihad should be 
wholeheartedly accepted as a fact in a pluralistic reality. Nevertheless, 
this disagreement can be tolerated as long as it related to zanniydat (no 
legal clarity) and does not interfere with the public good. 

Muhammad Sa’id al-Ashmawi, basing himself on the historical re- 
vealation of the Qur’an and the messages, set up the general purposes of 
Islamic laws that should be a framework in formulating laws. They 
are:'9” 

Firstly, shari’ah was revealed in relation with the establishment of a 
religious community, and its implementation depends on the existence 
of this given community; secondly, shari’ah is revealed because of its 
basic causes, and the latter does not have any conformity 
with it; !° thirdly, shari’ah aims to realize the general benefits for socie- 
ties. One way to reach this purpose is that some parts of shari’ah re- 
moves (nasikh) earlier parts of it. Therefore, the truth and the benefit of 
shari’ah depend on circumstances and conditions which are changing 
according to technological and scientific developments; '” fourthly, 
there are some parts of shart’ah which apply specifically to the Prophet 
Muhammad and to particular occassions;*” fifthly, shari’ah has an 
uninterrupted relationship with the past. Similarly, the roots of shari’ah 


are closely related to the communities where it was im- 


‘97 Muhammad Said al-Asymawi, Nalar Kritis Syari’ah, transl. Luthfi Thomafi, 
(Yogyakarta: LKiS, 2012), pp. 46-47. 
198 7 
Ibid. 
 Tbid. 
>” Thid. 
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posed. Nevetherless, there are some social institutions that are taken as a 
legal basis;°”' sixthly, the religion is already perfect and its value lies in 
its continuous attempts to adapt to the changing conditions of communi- 
ties and drag people to a more dignified life.*”” 

Ashmawi’s explanation on the purpose and principles of shari’ah 
above shows us that shari’ah does not come in a vacuum context, rather 
in a historical “wrap” along with its various dynamics for which 
shari’ah offered solutions for social problems under the framework of 
maslahah. Without this method of reading, Islam as “Blessing for the 
World” with the jargons “Back to the Qur’an and the Sunnah”, “Islam 


Yes, Politics No” and others would be a figment only. 


3.6 Ijtihad and Mujtahid 


Linguistically, the term ijtihad is derived from the word “juhd/ 
jahd” which means an_ ability (al-tagah) when the letter 
jim reads dammah (i.e. juhd), and a difficulty (al-mashaqqah) when the 
letter reads fathah (jahd).”” Thus, ijtihdd literally means putting all the 
effforts, both in the form of juhd (ability) and jahd (difficulties), because 
someone who devotes all the ability will be also definitely faced with 
troubles. It is not considered an ijtihad until someone “imposes” him- 
self to do what he pleases and is ready to bear difficulties. An example 
of ijtihad in the sense of the meanings above is a saying by ‘Alt bin Abt 
Talib: 


Jpeg ag Filly alanis ually jaleialy aalls Sled 
5M 


*°! Ibid. 

>” Thid. 

03 Mustafa Ja’far Ceh Fard, al-Jjtihdd ‘Inda al-Madzahib al-Islamiyyah Dirdsah 
Tahliliyyah Hawla Madaris al-Ijtihad Wa Manahijih Wa Adwarih (Bairut: 
Markaz al-Hadarah li Tanmiyah al-Fikr al-Islamiy, 2011), p. 15. 
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Devote yourself and get ready and prepare, be well- 
equipped!*™ 
The meaning of ijtihdd above is also found find in the hadith of the 
Prophet Muhammad from ‘Aisha: 


Le pA SY! pihell (28 aging ales s ale ail clus ail Spur) GIS 
lat dag Y 


The Prophet used to strive his efforts during the last ten 
(of Ramadan), more than he ever did in any other times. 


There are several definitions by ulamas on the term jjtihdad. For al- 
Shafi’1, it means giyds (analogy) and even the two words are synony- 


mous. He said: 
Lor Cul PglE ide Lea al alginyy) gal 2ouLall La 
dal s (sina) Glau! 


So what is qiyas? Is it the ijtihad, or both are different?. I 
replied, “They are two words with the same meaning 
meanings.” 


If we look it carefully, Shafi’1’s definition of ijtihad above is a 
tamthil (metaphore) of how ijtihadd itself works, because the method of 
ijtihad qiyasi (i.e. ijtihad by analogy) is one among many methods of 
excavating Islamic laws that he mentioned in his al-Risala, such as tex- 
tual analysis of the aspects of the taklif (al-‘amr and al-nahy), the infer- 
ence of meaning (al-mantigq and al-mafhim) and so forth. ‘Abd al- 
Wahhab Khallaf defines ijtihad as follows: 

Lead Gad Y Aadly gh Sal ol) Jae sillagall Us ye 5 yLe 
g) Catal gl Culd Cpe Aaliccl) Siler dll aladiuls :Saills 
Y lad jl LLU 4b die Clases gf Alu ye clline 

Ad uel 


204 y.: 

Ibid. 
05 Muhammad bin Idris al-Shafi’1, al-Risalah, (Bairut: Dar al-Kutub al- 
‘Ilmiyyah, tt.), p. 477. 
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a metaphore of devoting all the ability to figure out the 
laws in reality on which there is no nass by thinking and 
using various methods such as: 

giyas or istihsan or maslahah mursalah or 

tarjih (preference of one opinion) which is rational and 
zanni (allegedly true) in order to decide a legal status of 
an event on which the nassis silent.°”° 


The definition above, as what al-Shafi’t did, limits the scope of ijti- 
had only to the issues unexplained by the Qur’an and the Sunnah and, 
therefore, its application is done by giyas, istihsan, maslahah mur- 
salah, or by tarjih (preference of one opinion from another). In fact, as 
mentioned earlier, the method of ijtihad sometime includes ghayr al- 
nass (non-textual), and sometimes includes textual analysis of the 
Qur’an and the Sunnah by a linguistic approach, such as al-amr (impera- 
tive), al-nahy (prohibition), al-‘am (general), al-khass (specific)), al- 
mutlaq (unconditional), al-muqayyad (conditional), al-haqiqah (real), 
al-majaz_ (figurative), al-mantiiq (pronounced), al-mafhim  (im- 
plied), and so forth. A more comprehensive definition of ijtihad is given 


by al-Jurjani: 


A hard effort of a jurist (faqih) to obtain the strongest 
suspescion of the shari’ah.-” 


Al-Shatibi provides a definition of ijtihad with an emphasis on for- 
mulation of the law, in the form of confidence (al-‘ilm) or a strong sus- 
picion (al-zann) as well as the effort to figure out the objectives of the 
shart’ah (maqsad al-sharit’ah). He wrote: 


aSatl Gbl sh abel) Gnesi (2 agall E 5b) 5 qurgll 1 aia 
dai) & bl duaial Lib 


206 Abd al-Wahhab Khallaf, Masddir al-Tashri’ al-Islami Fi Ma La Nassa Fih, 
(Damaskus: Dar al-Qalam, tt), p. 17. 

“07 Al-Sharif ‘Ali bin Muhammad al-Jurjani, al-Ta’rifat, (Bairut: Dar al-Kutub 
al-‘Ilmiyyah, 1983), p. 10. 
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Devoting all the efforts and mobilizing all the ability to 


acquire knowledge or suspicion of the law, in the hope of 


figuring out the purpose of the only Sha’ri’.” 


Farid al-Ansari said that there are three possible understanding of the 
fragment: “falaban li maqsad al-shari’ al-muttahid” in the sentence 
above: the first is that although mujtahids often disagree on a particular 
law, they share a common intention, i.e. to uncover the purpose of the 
Shari’. The second is that the purpose of Shari’ in a legal proposition, 
although it contains possible different legal directions, is one. It is the 
task of a mujtahid to reveal the given single purpose “hiding” behind a 
legal proposition. Therefore, although mujtahids disagree in certain law, 
they actually go to a common intention, i.e. the single purpose of the 
Shari’. The third is that the single purpose of the Shari’ means noth- 
ing but a proper application of the laws. Morever, al-Shatibi said that 


there are three stages in the process of ijtihad:*"° 


1. Al-Fahm, which is a true understanding of legal reasoning and 
aspects of laws, as well as the maqasid al-shari’ah; 

2. Al-Istinbat, which is the excavation of Islamic law. This stage 
will run well if a mujtahid has a proper understanding on the rela- 
tionship between causes and effects (al-sabab wa al-musabbab) 
and the ability to infer from several indicators (al-amarat), and 
knowledge of maqasid al -shari’ah; 

3. Al-Tanzil, which means that the law derived directly from the 
scripture or through istinbat should be applied according to the 
legal reasoning (al-mandt): will it be applied to something gen- 
eral or specific?. This stage is very important as to make the laws 


more grounded and applicable. 


208 Farid al-Ansari, al-Mustalah al-Usiiliy ‘Inda al-Shatibiy, (Mesir: Dar al- 


Salam, 2010), p. 298. 
°° Tbid., p. 305 
*10 Tbid., pp. 307-312. 
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Figure 3.1Shatibi’s Stages of Ijtihad 


1 2 3 
al-fahm al-istinbat} al-tanzi>I 
(understanding) (legal excavation) (legal application) 


3.7 Requirements of Mujtahid 


The Muslim scholars found it important to provide certain require- 
ments in ijtihad, because it is a scientific work that is related to revela- 
tion. There are two dimensions in ijtihad: rationality and sacredness. The 
rational aspects of ijtihad is inevitable since a mujtahid should be clever 
in articulating the God’s “limited” message (al-mutanahiyyah) in dia- 
logue with the realities of human life which are changing according to 
the “unlimited” development of science and technology (ghayr al- 
mutanahiyah). Therefore, a mujtahid must have necessary knowledge of 
the al-Qur’an and the Sunnah which represent the will of Shari’, and of 
people’s needs that require legal truism and certainty. 

On the other hand, the sacred dimensions of ijtihad refer to the fact 
that the results of an ijtihad, true (sawab) or false (khafa’) regardless of 
the controversy surrounding them, are still considered as sacreds law 
and must be obeyed. They are also possibly be used as the basis for 
emasculating human rights for which morality, as a requirement in 


addition to scientific one, for a mujtahid plays a significant role. 


1. Scientific Requirements 


The scientific requirements can be categorized into two parts: the 


first is the requirements related to science of religion (‘u/am al-din) such 
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as the Qur’an, the Sunnah, ijma’, asbab al-nuzul (occations of revela- 
tion) and nasikh wa mansukh (the abrogating and abrogated); the second 
is those related to tools (al-wasa’il) to understand the true message of 
the Qur’an and the Sunnah, i.e the rules of language such as command 


and prohibition, the general and the specific, and so forth. 


a. Requirements related to the science of religion (‘u/iim al-din) 


1. Knowledge of the Qur’an. 

There is disagreement among the scholars that the Qur’an is the 
source of Islamic law besides the Sunnah. The formalization of the 
Qur’an as the most important requirement in ijtihad was first launched 
by Shafi’l in al-Risdlah.Talking about the requirements for a mujtahid, 
he wrote: 

dale y AX gulag 4duliy Assis dood :ai) GUS alSals alell 
alts |g Aualad s 
Knowing the laws of the Book of Allah: fardu, nasikh and 


mansukh, the general and the specific, and all their des- 
ignation.?11 


Other scholars, such as al-Basri al-Mu’tazili, al-Juwaynt, al-Ghazal1, 
Fakhr al-Din al-Razi, al-Amidi, Ibn Hazm, and others followed it lat- 
er.”'? However, those later disagree on whether a mujtahid must memo- 
rize the entire Qur’an or simply know the verses related to the issues in 
question. Following al-Shafi’1, al-Juwayni and al-Ghazali require a thor- 
ough and in-depth knowledge of the Qur’an in ijtihad.*’? Whereas, al- 
Basri al-Mu’tazili does not require that a mujtahid should memorize the 


entire Qur’an. Abu al-Walid al-Baji among the Maliki argued that a 


211 A)-Shafi’l, al-Risalah., p. 510. 

*12 See Fathi al-‘Atawi, al-Jjtihad fi al-Fikr al-Islamiy, (Bairut:Dar al-Fikr, 
2014), p, 170. See also Sami Brahim, Naqd al-‘Aql al-Usiiliy Dirasah 
Tahliliyyah Nagqdiyyah Li Usiil al-Fiqh ‘Inda al-Mu’tazilah (Tunisia: al- 
Magharibiyyah Li al-Tiba’ah wa Ishhar al-Kutub, 2014), p. 135. 

*13 Fathi al-‘Atawi, al-Ijtihdd, p. 171. 
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mujtahid should be a true expert (‘a/im) of the laws of the Qur’an, or 
otherwise he at least can read the whole Qur’an. Al-Baji wrote: 

be pb ye OS al Ui) GUS alsa Lalle Gs yy) aginell die 

dazeal UG YS ol 

The criteria is that a mujtahid should know the laws of 


the Book. If he can not meet this requirement, at least he 
read the whole Book.214 


2. Knowledge of the Sunnah. 


As it is in the case of the Qur’an, the Sunnah is a source of Islamic 
law. Therefore, it makes sense that scholars require a mujtahid to have 
understanding of the Sunnah along with its intricacies. Even al-Juwayni 
expressed that in essence there is no separation between the Qur’an and 


the Sunnah.*° 


3. Knowledge of ijma’ 


Ijma’ or consensus is a basic legal proposition after the Qur’an and 
the Sunnah. Islamic law that has been a consensus of scholars and based 
on the nass is “permanent” and can not be annulled by other ijtihad 
afterwards. Therefore, knowledge of Islamic law which has become the 
consensus of scholars is very urgent. Relating to this, al-Shafi’? said: 

Chall ye Ald gatas Lealle G52 tes Gas Ghad Os& Ys 
One should not do qiyas unless he knows the Sunnah, 


opinions of the previous scholars, ijma’ of ulama’ and 
their disagreements.””° 


214 Abu al-Walid al-Baji, hkam al-Fusiil fi Ahkam al-Usiil, Vol. 2. (Bairut: Dar 
al-Gharb al-Islamiy, 1995), p. 728 

*15 Imam al-Haramayn Abu al-Ma’aliy al-Juwayniy, al-Burhan fi Usiil al-Fiqh, 
Vol. 1. (Kairo: Dar al-Wafa’, 1992), p. 128. 

“16 a1-Shafi’i, al-Risdlah, p. 510. 
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b. Knowledge of Arabic language and its intricacies 


Scholars agreed that Islamic law is derived from the Qur’an and the 
Sunnah. It is God’s prerogrative that these two sources are in Ara- 
bic. Therefore, it is reasonable that a mujtahid is required to have the 
ability to understand the Arabic language and all its intricacies. With 
Being skillful in Arabic language a mujtahid can dive into a sea of ra- 
tional meaning (‘aql al-ma’ani) of the Qur’an and the Sunnah. al- 
Shafi’ attested this this requirement by saying: 

Ca pall Glad deus Jee sal GUSN ale dea class! yo aly Y 
LgB pi 5 giles ¢ Lea 9 4a gag b Sy 
Someone who is blind of Arabic can not find an explana- 


tion of the sentences, aspects, meanings and the differ- 
ences in the Book.*”” 


Al-Juwaynt requires knowledge of nahwu (syntax) 
and i’rab (inflection) in ijtihad, because both play a major role in reveal- 
ing the messages and the intents of the Shari’ in the Quran and in the 
Sunnah. Al-Ghazali shares a common opinion. For him, a mujtahid 
must be equipped, even though is not skillful as imam Khalil al- 
Nahwiy, with knowledge of nafwu in order to figure out the message 


and the purposes of God in the Qur’an.*” 


2. Intelligence and Morality Requirements 


It is not enough for mujtahids to just have a deep knowledge, espe- 
cially on the Quran and the Sunnah as well as the the intricacies of the 
Arabic. A mujtahid should also have good morality and high intelli- 
gence. This requirement is devided into two: general and specific. The 
general requirements are Muslim, matured and intelligent. These three 


conditions apply not only to the mujtahid, but also to muftis (ju- 


217 Thid. 
218 Al-Ghazali, al-Mustasfa, Vol.2. p. 202 
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rists), judges, witnesses, transactions, and other Islamic laws. The ab- 
sence of one of these three conditions would make someone lose the 
eligibility (al-ahliyyah) in legal actions, particularly for a mujtahid 
whose opinions become references for the public in understanding and 
implementing Islamic teachings.” 

In addition to Islam, mature, and intelligent, a mujtahid should be al- 
so fair and ward’ (strictly refraining from what is unlawful and unneces- 
sary). This requirement does not mean to put limitations on people— 
such as those who belong to the freedom of thought, who want to under- 
stand by their independently the messages of the Qur’an and the Sun- 
nah. It is morality that would distinguish a thinker of Islam (al-mufakkir 


fi al-Islam) from a mujtahid. 
Legal Reasoning of the Imam Madhhab 


1. Hanafi’s School 


Broadly speaking, the Hanafi’s jurist school built their legal reason- 
ing on the following: the Qur’an, the Sunnah, qaw! al-Sahaby (opinions 
of the Companions), qgivas (analogy), istihsan (preference), ijma’ (con- 
sensus), and ‘urf (tradition). As for these legal arguments, Abt Hantfah 
said: 

giasl a cli (U2) ail Sgury Adaud ral ol ol, Ai) GUS: dai 
ce sis AB) gla) J gh aS) il J ge) dis Voy all GUS 
coll oe til Ja) Lela agin iS Gye Ud cals agin Cid 
sapeall Gp tyres Gaels Ga ee Gals gael s (2 Sl ays! oy! 

| gagial LoS agiald | yagia! a 9a 
I took (the law) with the Book of Allah, if I do not find it 
with the Sunnah of Rasulullah p.b.u.h. If 1 do not find it in 


the Book of Allah, nor in the Sunnah of the Prophet, then 
I take the opinion of his companions; I would take from 


219 See al-Juwainiy, al-Burhan, Vol. 2.,p.869. 
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them an opinion that I want to, and I leave an opinion 
that I want. If the matter ended up with Ibrahim al- 
Nakh’iy, al-Sha’biy, Ibn Sirin, al-Hasan, and Sa'id al- 
Musayyab, then people do ijtihad, then I do ijtihad as 
they do.*”° 


In regard with the Qur’an, the Hanafi believes that it is a name for a 
meaning only (ism li al-ma’na). Therefore, Abi Hantfah argued that the 
required reading of the Qur’an in a prayer can be in non-Arabic lan- 
guage. As for the Sunna, the Hanafi preferred only the sunna muta- 
watirah (the continuous) or mashhurah (the well-known) as the basis of 
their legal reasoning. Hadith ahad (a single-transmitted), even if it is 
valid, can serve as a legal reasoning if narrated by a companion who is 
also known as a jurist, such as Abu Bakr, Umar, Uthman, and Ali. If not, 
a hadith ahad, such as that from Abu Hurairah, must comply 
with giyas.”?" 

The Hanafite also argued that qawl al-sahaby can be used as a legal 
proposition if it has become a consensus among them, as long as no 
evidence is found in the Qur’an and the Sunnah.*” Whereas, giyds ranks 
the fourth in Hanafi’s ijtihad. This method is chosen if the Qur’an and 
the Sunnah are silent, and there is qawl al-sahaby that reaches the level 
of consensus. The Hanafite is also known as a jurist schools which is 


fond of using istihsan (preference) in ijtihad. 
2. Maliki’s School 


Although Imam Malik bin Anas did not write anything on usiil al- 
fiqh (jurisprudence), his followers of the next era, al-Qadi ‘Iyad, Ibn 
Rushd, Ibn Hamdun, and al-Qarafi established a methodology of ijtihad 


220 See Muhammad al-Khudari Bek, Tarikh al-Tashri’ al-Islamiy, (Bairut: Dar 
al-Kutub al-‘Ilmiyyah, 2008), p. 144. 

*21 Muhammad Salam Madkur, Mandhij al-Ijtihdd fi al-Islam (Kuwait: Ja- 
mi’ah al-Kuwayt, 1973), p. 599. 

* Thid. 
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which is as systematic as Shafi’1’s. Broadly speaking, Maliki’s legal 
reasoning can be devided in two parts: the first is legal propositions 
which is also used by other jurist schools and the second is those exclu- 


sively belong to the Maliki 


a. Legal Propositions used also by other jurist schools 
1) The Qur’an 


Imam Malik choose as a legal basis the Qur’anic verses that are 
sharih (firm) and do not need a ta’wil (allegorical interpretation). The 
Maliki avoid ta’wil al-nass unless there is no shar’t reasoning that re- 
quires otherwise. As the Shafi’1’s school, the Maliki also made mafhium 
muwafaqah (harmonious meaning) and mafhiim mukhalafah (divergent 


meaning) as a legal guidance.*” 


2) The Sunnah. 


Unlike the Hanafi, the Maliki accepts a hadith ahad (single transmit- 
ted hadiths) as a legal proposition as long as it does not contradict ‘amal 
ahl al-Madinah (the practices of the people of Madinah). The Maliki 
gives a priority to hadith ahad over qiyas as long as it is in accordance 


with ‘amal ahl al-Madinah. 
3) al-Ijma’ (Consensus) 
The Maliki recognizes only the consensus of ahl al-Madinah and 


overrides hadith ahad when it turns out to be contradicting with ‘amal 
ahl al-Madinah.* 


4) Qawl al-Sahabi (Opinions of the Companions) 


For the Maliki, gawl al-Sahabi plays a strategic role in the excava- 


tion of Islamic law. One example is when Imam Malik rejected hajj 


*°3 Mustafa Ja’ far, al-Ijtihdd ‘Inda al-Madzahib al-Islamiyyah, p. 112. 
°°4 Thid., p. 112. 
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tamattu’ (performing ‘umrah during the hajj season) based on a hadith 
by Sa’ad bin Abi Wagas from ‘Umar that prohibits it.*”° 

The reason behind Malik’s istidlal with qawl al-Sahabi is that the 
Companions sometimes hear directly from the Prophet, or from other 
companions, or from their extraordinary understanding of the Qur’anic 


verses.~°° 

5) Qiyas (analogy) 

One example of Maliki’s ijtihad with giyas is the obligation to make 
up (qada’) and pay kafarat (penance) for people who did not perform 
qada’ until the coming of the consecutive Ramadan, based on analogy 
with those who deliberately break fasting in Ramadan; in both cases, 


they have disrespected the month of Ramadan.”” 


6) al-Istishab(Presumption of Continuity) 
Al-Istishab is defined as: 


gst A5gd cle ely SLY gi Stat) G8 aSall clin Gl 


An allegation which becomes a permanent law in the 
present or in the future based on the exisiting laws in 
the past and there is no a legal proposition that changes 
+, 228 

it. 


7) al-Istiqra’ (a inductive research) 
8) al-Istidlal (reasoning) 
For the Maliki, al-istidlal refers to: 


acl sill Aga Gye ge pail Soll QM azadall alall 44 yee Al glare 
Jie peated) ALY) Aga cys Y 


*25 Salim Madkur, Mandhij al-Ijtihad, p. 636. 
226 . 
Ibid. 
7 Thid. 
*°8 Thid., pp. 638-639. 
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Efforts to determine legal propositions that can lead to 
the the shar’! laws from the perspectives of legal maxims 
rather than the conotations of the texts.”” 


Al-Shawkani provides a definition of al-istidlal as follows: 
Ladd Y ig Le Lea} Vg Lead Cpusl coll Salall 
It is a legal proposition which is not the anass, 
ijma’ nor qiyas.”° 
9) al-Istihsan (juristic preference) 
10)Shar’u Man Qablana (the laws preceeding Islam) 


b. Distinctive Features of the Maliki’s Legal Reasoning 


The distinctive features of the Maliki’s legal reasoning include ahl 
al-Madina (the practices of the people of Madinah), al-maslahah al- 
mursalah (the unattested interests), sadd al-dzari’ah (blocking the 
means), and al-‘urf (tradition). As it has been explained before, for the 
Malikis the use of ahl al-madina take precedence over a hadith ahad. In 
other words, hadith ahad is annulled when it contradicts the practice of 
the people of Madinah on the grounds that they knew better the behav- 
iors of the Prophet. 

In a further development, the scholars of Maliki’s school developed 
the legal arguments of al-maslahah al-mursalah in a more mature but 
“new” concept of maqsid al-shari’ah, especially after the publication of 
the al-Muwafaqat fi Usul al-Shari‘ahby Abu Ishaq al-Shatibi. 
Magasid al-shari’ah, which was originally a concept, has been devel- 
oped further by scholars in the post-Shatibi, such ibn ‘Ashir, ‘Alal al 
Fasi, Nur al-Din Mukhtar, into an approach and a method of ijtihad, 
known later as al-Jjtihad al-Maqasidi. Whereas, sadd al-dzari’ah and al- 
‘urf, despite of specific requirements for their implementation, in fact 


can be integrated into the studies of maslahah or maqasid al-shari’ah. 


29 Mustafa Ja’ far, al-Jjtihad, p. 115. 
*30 Thid., p. 116. 
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3. The Shafi’I School 


Shafi’t’s legal reasoning includes the Qur’an, the Sunnah, al-ijma’, 
qawl al-Sahabi, al-Qiyds, al-Istishab, and al-‘Urf.**' Like other jurist 
schools, the Qur’an and the Sunnah are the primary sources in the ijtihad 
of the Shafi’l. For al-Shafi’1, hadith ahad is a valid legal proposition and 
should be used before qiyas. Al-Shafi’1 refused the Iraqi scholars’ claim 
that the imposition of hadith aad should be narrated by famous men, 
and also Malik’s opinion that it should be part of ‘amal al-Madinah. As 
it is in the case of Hadith Ahad, al-Shafi’1 used ijmda’ (consensus) as a 
legal proposition without any requirement that it should be following the 
people of Medina.” Al-Shafi’i also established qawl al-Sahabi as a 
proposition legal proposition before moving forward to qiyas. 

Al-Shafi’I was the first scholar who introduced and used a method 
qivas. In his opinion, giyas is used when there is a legal case on which 


the nass is silent.*** 


By his method of qgivas, al-Shafi’t made a new 
breakthrough in ijtihdd, i.e. a moderation (wasatiyyah) between the 
Maliki’s seemingly very rigid ijtiha@d and the Hanafi’s loose one. In 
some particular cases, al-Shafi’I also used al-istishab and al-‘urf in his 


ijtihad. 
4. The Hanbali’s School 


Ibn al-Qayyim asserted that there fivie elements upon which Ahmad 
bin Hanbal built his ijtinad: the first is the literal meanings of the Qur’an 
and the Sunnah. When a legal status of a problem is found in the al- 
Qur’an and the Sunnah, then the guidance is what is written in these two 
sources, regardless of any others’ opinion, including those of the great 


Companions. For example, Imam Ahmad disagreed with his friend Ali, 


°3! Thid., p. 138. 
232 . 
Ibid., p. 139 
°33.)-Shaf't, al-Risdlah, p. 477 
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‘Ustman, Talhah, Ubai bin Ka’b who said that junab (impure bath) is 
not obligatory for a married couple who have not yet reach orgasm in 
their intercourse. His refusal was based on a hadith narrated ‘A’ishah 
saying that the Prophet and she has been in such situation, the Prophet 
remained taking a bath.*** 

The second legal proposition is religious verdict (fatwa) of the Com- 
panions when there is no nass. For the Hanbalis’ school, the fatwas of 
the Companions, on which there is no disagreement among them, serve 
as a legal proposition of law after the Qur’an and the Sunnah. However, 
they do not terminologize it as a consensus.~”’ When there is disagree- 
ment among the Companions on their fatwas, Imam Ahmad bin Hanbal 
chose the closest opinion to the Qur’an and the Sunnah. 

Ahmad ibn Hanbal also used Hadith Mursal (one which does not 
mention the Companions in the sanads) as the fourth legal reason- 
ing. Qiyas is applied only no legal proposition is found in one of these 
four legal sources. Thus, for the Hanbali, giyds ranks at the fifth in the 


ordering of his legal reasoning.**° 


°4 Mustafa Ja’ far, al-Ijtihad ‘Inda al-Madzahib al-Islamiyyah, p. 152. 
*Tbid., p. 153. 
*36 Muhammad Salam Madkur, Mandhij al-Ijtihad, p. 168. 
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MAQASID AL-SHARI’ AH-BASED FIQH: 
THE APPLICATION OF THE INTERCON- 
NECTED MASLAHAHS TO MUSLIM 
WOMEN’S CLOTHING 


From Dogmatic to Artistic Hijab: 
The Search for Meanings of Hijab, Jilbab and Khimar 


The Qur’an and the Hadith, as the sources of Islamic law, do not ex- 
plain in detail, how should the form of clothing for both men and wom- 
en. But it is undeniable that in the Qur’an there are several terms which 
are allegedly persumed by scholars (zanni al-dalalah)*”’ as representing 
“Muslimah Clothing”, which are: hijab>*, jilbab*? and khimar™°. 
Therefore, the scholars give further details about the right fashion ac- 
cording to Islam, related to Islamic ways of clothing, such as the term of 


aurat (part of the body which may not be visible to others), some condi- 


?37E-venthough alQuran is believed as gat’iy al-wurud (reliable as authentically 
revealed from God) and came to us based on consensus but there are two 
possibilities to gain meanings; first Qat’iy al-Wurud which is when the text is 
percise and clear where there is no need for further interpretation (Ta’wil) 
Second, Zanniy al-Dalalah, is when the text is interpretable, and open to be 
understood from different perspectives, and each is valid to be claimed as the 
true understanding without replacing the other trues, as long as the interpretation 
uses the right method of interpretation. 

38 The word hijab is mentioned eight times in the Qur’an; they are surah al- 
A’raf, 46; al-Ahzab; 53, Shad, 32;, Fushshilat, 5, al-Shura, 51, al-Isra’, 45; 
Maryam, 17, dan al-Muthaffifin, 15. From the eight uses of the word Hijab, 
there is only one use of Hijab in al-Ahzab that connects to the meaning of 
Muslimah clothing. 

°° Q.S. al-Ahzab, 59 

40 Q'S. al-Nur, 31 
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tions, and the functions of clothing, from symbol of piety, modesty and 
even resistance to the hegemony of Western culture. 


In detail, the authors described the discussion as follows: 
4.1 The Meaning of Hijab, Jilbab, and Khimar 


a. Hijab 


Linguistically, hijab is a synonym to Sitr (cap). Hijab also means™"': 
Clee cya Car Jlale JS 5 4) Galle aul 


something that is used as a barrier, and everything that 
prevents two things to access visually called hijab~” 


According to Abu al-Baqa’ al-Kafawi (d. 1094 AH), hijab is “every- 
thing that can cover and block to achieve something that is sought, such 
as caps, weakness (al-‘ajz), and sin’*” 

Hijab with the above meaning contained in the Qur’an at: 


1. Surah Shad (38), 32: 


Gleall G55 Us $5 2S ce SRT G8 Casi G4) 
yy 


Then he said: Surely I preferred the good things to the 
remembrance of my Lord-- until the sun set and time for 
Asr prayer was over, (he said): drive them until they 


were hidden from his sight behind the veil”. 


*41See, Ibn Manzhur, Lisan al’Arab, Vol. 1, (Bairiit: Dar al-Fikr, 1990), p. 298. 
*4 Fuad al-Barazi, Hijab al-Muslimah (Riyad : Maktab Usul al-Salaf, 1995), p. 
27 

*43 See Abu al-Baqa’ al-Kafawi, al-Kulliyyat: Mu’jam fi al-Mushalahht wa al- 
Furugq al-Lughawiyyah, (Bairut : Muassasat al-Risalah, 1993), 360. Weakness 
al- ‘ajz becomes the burden (hijab) of somebody to gain what he wants , while a 
Sin can be a burden from some one to his/her God. See also Muhammad Abd. 
Al-‘Aziz ‘Amr, al-Libas waal-Zinah fi al-Shari’ah al-Islamiyyah, (Bairut.: 
Muassasat al-Risalah, t.th), p. 117 

*44a1-Qur’an dan Terjemahnya. 
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2. Surah Maryam (19), 17: 


Wg Vs Led Tia Us Leal) TS Ge Bg gd Ge SSL 
Vv 


So she took a veil (to screen herself) from them; then We 
sent to her Our spirit, and there appeared to her a well- 
made man.*” 


3. Surah al-Ahzab mers 53: 


“22 BG 


[alee fe cl ast tah 
(5 Abie Gaitad (o258 eS als a) Suns) Gyutis 

“be sI5p op aah te thy Wy a bs as 
V5 ail D ghey 13038 ol aS als las Ger as aS sil ‘gl ails 
OY Labe ail Mic GIS 28th Val S283 Gye 48.5 3) 15483 yl 


Believers, enter not the houses of the Prophet without 
his permission, nor wait for a meal to be prepared; in- 
stead enter when you are invited to eat, and when you 
have had the meal, disperse. Do not linger in idle talk. 
That is hurtful to the Prophet but he does not express it 
out of shyness; but Allah is not ashamed of speaking out 
the Truth. And if you were to ask the wives of the Proph- 
et for something, ask from behind a curtain. That is more 
apt for the cleanness of your hearts and theirs. It is not 
lawful for you to cause hurt to Allah's Messenger, nor to 
ever marry his wives after him. Surely that would be an 
enormous sin in Allah’s sight.*“° 


From the descriptiopn of languange used by the word hijab as men- 
tioned above, shows that there is no text in the Qur’an that shows the 
meaning of the way of clothing as commonly understood by Muslims 
today. In the abovementioned text (nass) would be more appropriate if 
the word hijab is understood as curtain. 

While the term hijab is defined as””” 


-SThid. 
“Th id. 
47 Al-Barazi, Hijab, p. 28. 
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45) Ge ile! hel chad sl yall ayy Gls Ge od Gall 
Leh Ue ist 
The Shari (Islamic) perfect outfit, made to cover the 


body of women; to block the view of men who are not 
mahram for her 


From the definition of hijab as mentioned above, it is understood that 
the term is not limited to a particular type of clothing. As long as the 
women’s clothes can serve to cover the naked-ness and block the view 
of men who are not mahram for female aurat, it’s proper to be called as 
Hijab. 

The Qur’anic verse that persumably has something to do with wom- 
en's clothes is Surah al-Ahzab (33), 53. The verse is revealed in Medina. 
During that time, many people from the Islamic community came to the 
Prophet’s home to ask for help and asking for something. His wives 
lived in the rooms surrounding by the assembly hall, which became the 
first mosque built by the prophet for Muslims. *° 

The historical background of the revelation of the verse (33:53) ac- 
cording to Anas bin Malik (d. 93 AH) as follows: 

That verse is related to the marriage process of the 
Prophet to Zaynab bint Jahsh. at that time, the Prophet 
prepare food for the guests invited. But after they eat, 
most of guests -in this story said three guests - were still 
sitting and chatting. The Prophet entered the room of 
‘Aisha, then came out, with the expectations of the 
guests who are still living, had gone, but they have not, 
then he came back into the rooms of his other wives, al- 
ternating in and out to the chambers of all His wives. Fi- 
nally they came out after the Prophet was waiting for a 


long time. "Anas bin Malik, who told this story said “So I 
submit it to the Prophet, then he entered. I would also 


“48S ee Fadwa El Juindi, Jilbab, p. 245. 
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enter but has fitted the veil between me and him, and 
then this verse revealed.?” 


In another narration that comes from al-Nasa’i, it is mentioned, that 
the wife of the Prophet, A’ishah, Said that ‘Once when she was eating 
with the Prophet, ‘Umar was passing over, then the Prophet invited 
Umar and he did eat, then -said ‘Aisyah- his finger touched my finger, 
then ‘Umar said, ‘hus’ or ‘awwah’, then came down the verse above.7” 

Another version also mentioned that the companion of the Prophet, 
Anas bin Malik (d. 93 AH) stated that ‘Umar ibn al-Khattab (d. 24 AH) 
proposed to the Prophet that, “O Messenger, good and bad people go 
into your house, shouldn’t you ordered ummahat al-mu’ minin (wives of 
the Prophet.) to put the veil?” Then this verse came down to put Hi- 
j ab. 25! 

The scholars differed in terms of the necessity of hijab, is it specifi- 
cally only for the wives of the Prophet, or also the duty of every mus- 
limah? Relating to this issue, Quraish Shihab explained various scholar- 
ly opinions. Some scholars argue that the requirement to wear the hijab, 
such as the content of the verse of hijab above applies in general to all 
Muslimah. This opinion is followed by a scholar who sets the whole 
body of a woman is aurat (nakedness), not least the face and palms. The 
above opinion, based on the following reasons: 

First, at Prophet time, not only the wives of the Prophet who wear hi- 
jab, but also all other Muslimah.” Second, the prohibition to enter the 
Prophet’s house without permission does not mean a ban on the special- 
ty of the Prophet house, but also applies to all the houses. Third, the 
editorial paragraph: 


?49See M. Quraish Shihab, Jilbab Pakaian Wanita Muslimah Pandangan Ulama 
Masa Lalu & Cendekiawan Kontemporer. Print IV (Ciputat: Lentera Hati, 
2009), p. 73 

*°° Quraish Shihab, Jilbab., p. 74 

* "bid. 

"Ibid, p. 76. 
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Cars y Salil yelal -SI8 
In this way, is purer for your hearts and their hearts 


The demand to purify the heart as contained in the paragraph above 
is not restricted to the wives of the Prophet, but also applies to every 


Muslim?” 


. As already alluded by the author, there are scholars who 
understand that the word hijab has nothing to do with clothes. The word 
hijab as the way of dressing for women and the clothes are new interpre- 
tation which never existed at the Prophet time. The call for piety of the 
command and also prohibition to enter a house without permission of its 
owner cannot be imposed by the verse of /ijab, because there are other 
verses that explicitly mention it, i.e surah al-Nur [24]: 27, the editorial of 


the verse is as follows: 


O believers! enter not houses other than your own, until you take 
permission and salute the residents there of. This is better for you, 


haply you may be heedful***.0 


Thus, the content of the Aijab verse, does not necessarily apply in 
general to any Muslim or Muslimah.*” 

One thing that needs to be stressed here, that various disagreements 
of the scholars regarding their understanding the ijab verse is some- 
thing that can’t be denied, because each scholar has a perspective in the 
understanding of religious texts, including the text of hijab, also the 
elements of “interest” outside the text, such as religious imagination (al- 


mikhyal al-dini), and memory (al-dzakirah) of the interpreters who con- 


*53 Ibid. ‘Atiyah Sagar mentioned other reasons other than what is mentioned by 
Quraih Shihab, that at the beginning of Surah al Ahzab the Prophet was told to 
increase piety and not to listen to the Kaafir and the Hyprocrites. All Muslims 
are called upon this verse since the Khitab (the one who is spoken to) who is 
partial cannot be burden to be applied generally based on the Khitab, analog , 
and other. See ‘Atiyah Sagar, al-Hijab Bayn al-Tashi’ wa al-Ijtima’, (Cairo: al- 
Dar al-Misriyyah li al-Kitab, 1991), p. 176 

254/-Qur’an dan Terjemahnya. 

*°5Quraish, Jilbab., pp. 83-84 
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sciously or not, that can color the result of an interpretation.*”° Thus, the 
different opinions about /ijab are more influenced by the logic of the 
interpreters rather than merely the firmness of the wording of the text 


itself. 


b. Jilbab 


Linguistically, jilbab means: al-qamis (the robe, shirt), the plural 
form is jalabib. Some interpret jilbab as the: 

Leal Shpall 4p ght clay Gyr sleall Ge aul Gis 

la pres 

Looser clothes, other than Khimars (veil), not the scarf, 


which is used as head gear and cover of the chest of a 
woman” 


Jilbab is also interpreted as al-izar (a type of cloak), al-khimars 
(veil), al-rida’ (shawl), al-miqna’ah (veil), used by women to cover the 
head, back and chest?”®. 


5A ccording to Muhammad Arkoun, the logic (‘aql) is one capacity amongst 
other capacities of mind. Arkoun prefers the usage of the word “mind” (Fikr) 
dari pada kata akal (‘aql), because the word “Fikr/Mind has broader 
understanding. The Word Fikr has three unsures; the first is the ‘aql itself which 
until now hgas more concerns from scholars since ‘Aql has mnore works on 
Scientific and cultural products. Second: Imagination (khayaal, L’imagination). 
The Third is Memory (dhakirah, La me’moire). The two qualities cannot be 
separated from ‘Aqal (Logic/Ratio) when it works. Because Aql needs memory 
as it needs imagination. 

It cannot be separated from the last it needs imagination to keep the brain fresh 
the three capacities are compliment to each others as the effort to see wide 
spaces of human soul (al-riih al-bashariyah), which is to search how each works 
and the mechanism of the soul at certain moment. For Example when the creator 
does his work, be it a philoshoper, or an artist See Muhammad Arkoun, Al-Fikr 
al-Islami Naqd wa Ijtihad, Tarj. Hashim Salih (Bairut : Dar al-Saqi, 1998), p. 
240. 

?572571hn Mandhur, Lisan al-‘Arab, Vol 1, 272. See also Muhammad al- 
Thaba’tabai, al-Mizan fi Tafsir al-Qur’an, vol 16 (Bairut : Matba’at Isma’ilyyan, 
t.th ), p. 339. 

“ibid 
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Ibn al-Sikkit (d. 244 AH) said that jilbab is “something that can cov- 
er up women, or cover up clothing from the top”. Abu Hasan al-Biqa'i 
(d. 777 AH), quoting the opinion of al-Khalil (d. 767 AH), says: “every 
outfit outside and inside, which is used as the cap is jilbab”*”” 

By the term, the definition of jilbab is: 

Lgins Quen id Uli God al yell Lge anil Gill be Dl 
Lgudle y 

A long dress, which is used by women's coats, put on the 

shirt, and it can cover the entire body, and clothes.7” 


From the above definition, it is understood that jilbab is a garment 
with the following criteria; first, the clothes worn over clothing which is 
commonly used; second, the clothes can cover the entire body of wom- 
en. 

In al-Qur’an, the command about wearing jilbab contained in Surah 
al-Ahzab, 59. Quraish Shihab emphasized that before the revelation of 
the verse, how to dress between free women and slaves, were good or 
irreverent, almost can be said same. Therefore, nosy men often inter- 
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fere~”’. There fore to distinguish between the two social classes the verse 


59 See Muhammad Shams al-Haq Abadi, ‘Awn al-Ma’bud: Sharh Sunan Abi 
Dawud, Vol. 11, (Bairut : Dar al-Kutub al-‘IImiyyah, 1990), p. 106. 

*Tbid., p. 33 

*6! Quraish, Jilbab, p. 86. The almost similar expalanation about the history 
behind the revelation can be taken from al-Barazi, Hijab al-Muslimah, 126. 
Also Abdul Halim Abu Shuqqah. He explains that clothes can be varied from 
place to place according to natural seasons and social class. There are clothes 
that are used only by elites, common peaple, and slaves. The Jahiliyyah society 
was like that. The elite men wore scraft and gamis, and also some jewelswhile 
ordinary people wore only Izar. This happened also to women, Free Women 
and elite wore Nigob together with Jilbab, while poor women and slaves wore 
minimum clothes and open their faces. Even open their heads, as it is the symbol 
of poverty . On the other hand Nigob is the symbol of wealth See Abdul Halim 
Abu Shuqqah, Kebebasan Wanita, Translation . As’ad Yasin, (Jakarta: Gema 
Insani Press, 1997), p. 299 
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revealed. According to Quraish the verse is speaking about the function 
of cloths as the social class indicators based on their profesion.*” 

Some scholars understand that the word which is contained in Surah 
al-Ahzab, 59: 


Let them stretch out their ji/bab 


The verse hints that the entire female body, including the face and 
hands, is aurat (nakedness), and therefore should be covered except one; 
eyes. The opinion was expressed by al-Alusi (d. 1270 AH), Ibn Jarir (d. 
311 AH), Ibn al-Mundhir (d. 277 AH). Based on the history of Muham- 
mad bin Sirin (d. 110 AH)*°. Umm Salamah narrated that when the 
above verse revealed, the women of the Anshar (Community of madinah 
who help the Muslim exiles “Muhajirin” from Macca) when they are out 
of the house, they look like bunch of crows perched on their head, and 


they wore black*™. 


c. Khimar 


Linguistically, khimar is a synonym of the word nashif (headgear, 
hoods). Khimar word formed from the word khammara which means 


covering. Everything that can be used as a lid called khimar. Khimar 


*eTbid, p. 52 

63Tbid, p. 106 

°64 Al-Baraz, Hijab, p. 108. This Hadith is the the preposition of Muhammad 
Salih bin Uthaymin when he said that all parts of women body is Aurat and shall 
be covered, including their facebut theie eyes. He even said that if they can see 
without their eyes, they must cover their eyes too . so the permission to open 
their eyes is as a matter of emergent (dharurah). See “Risalah Jilbab” dalam 
Jilbab dan Cadar, Translaltion Abu Said Al Anshori (Jakarta: Pedoman Ilmu 
Jaya, 1994), p. 84. 
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*°can also mean ‘imamah (turban, headgear males), as contained in the 
text of hadith Umm Salamah: 


The Prophet wiped Khuff (shoes) and Khimars 
(‘imamah, a turban)**° 


In short, definition of khimar is”°’: 
Sle cael Ge 4a yhd Geass Leal lal 4 phe Le 


“Something that is used by women as headgear and and 
to cover their face from the male gaz.” 


Based on the explanation of the definition of hijab, jilbab and khimar 
as mentioned above, the authors noticed that from the three terms, basi- 
cally, there is a point in common. That is, each means closure (sitr), 
although there were words which have more general meaning than other. 
hijab and jilbab mean clothing that covers the entire female body. The 
only difference between the two terms lies in its use, hijab can be used 
for garments that cover the entire body of a woman, both underwear and 
outer clothing; jilbab is outerwear that especially covers the whole body; 
and khimar is clothes that can cover the head, face and neck. 

Some people claimed that the three types of clothes mentioned above 
are Islamic dresses. In my opinion, this claim is persumably because the 
three terms are contained in the Qur’an; moreover, each of them is com- 
plementary to each other in covering the ‘aurat of Muslim women as 
guided by Islam. Therefore, any women’s clothes that can cover the 
nakedness of women, as well as not to provoke the sexual desire of 


males can be called hijab or jilbab. 


265 Ahmad al-Zawi, Tartib al-Qamis al-Muhit, Vol. 2, (Bairat: Dar al-Kutub al- 
‘Ilmyyah, 1996), p. 106. Murtada al-Zubaydi, Taj al-‘Ariis, vol 6 (Bairit: Dar al- 
Fikr, 194), p. 366. 

“bid, p. 36 

°87 Al-Barazi, Hijab, p. 37. Compare with Ibrahim al-Abyari, al-Mawsii’ah al- 
Qur ‘aniyah, Vol. 12, (T.t : Muassasat Sajl al-‘Arab, 1984), p. 178 
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4.2 The History of Muslim Women’s Clothing 


It was long before the presence of Islam that jilbab became a culture, 
which is rooted in some Arabian nations. Fadwa El-Guindi wrote that 
based on the data of Assyrian laws, dated back in the year 1450-1250 
BC, there was evidence on the relationship between jilbab and social 
stratification. The Assyrian laws mentioned that there was a qualifica- 
tion of women who were obliged and who were prohibitted to wear 
jilbab. The women who were required to wear jilbab were the women of 
nobility (the elites), or female slaves when accompanying the noble 
women. This law clearly prohibited slave girls to wear jilbab, including 
unmarried prostitutes.°* 

Slaves who were proved to be wearing jilbab would be punished by 
severe sanctions, i.e. being whipped/slashed 50 (fifty times), their ears 
being cut, and their heads being doused with a pitch (qatran). This rule 
also applied to men who have slave women wearing jilbab and did not 
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report it.“ Assyrians also mentioned in their laws that a man who wants 


to make a slave woman as his wife has to invite five or six of his friends 


and put a jilbab on his slave in front of his friends by saying: “This is 
my wife”.*”° 

The women in the Ancient Greek in Athens were also obliged to 
wear jilbab and to be staying inside the house; even, married couples 


should not see each other except during the wedding night (laylat al- 


zawdj). *’'They are forbidden to leave the house unless there was some- 


thing very important, like visiting a close family member, the sick and 


*°8F1-Guindi, jilbab, p. 44. Compare with al-Barazi, Hijab, p. 41. Thus, jilbab 
gives the impression of respect for the users. 

769 Athiyyah Saqar, al-Hijab Bayn al-Tashri’ wa al-Ijtima’ (Kairo : al-Dar al- 
Misriyyah li al-Kitab, 1991), p. 27. 

Ibid. 

*7\Tbid., p. 30.. See Mubashshir al-Tirazi al-Husayni, al-Mar‘ah wa Huququha fi 
al-Islam, (Bairut: Dar al-Kutub al-‘Ilmiyyah, 1997), p. 8, and Fida ‘Abd al- 
Razzaq al-Qasir, al-Mar‘ah al-Muslimah Bayn al-Shari’ah al-Islamiyyah wa al- 
Adalil al-Gharbiyyah, (Bairut: Muassasat al-Rayyan, 1999), p. 14. 
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so on. When they had to leave the house, they must wear a thick jilbab 
that covers their face except their eyes.~”” 

The Ancient Greek society treated women as merchandise, not only 
for their parents as the “owners”, but also for her husband. They be- 
lieved that when an accident happened or their wish did not come true, 
all was because of the wrath of their gods. Therefore, once they could 
escape from disasters, they presented women as sacrifice, and made 
mediation (wasilah) with them?”? 

Unlike the classical Greek, the ancient Egyptian society did not re- 
quire women to wear jilbab when doing social activities such as in the 
fields and markets, if the circumstances are secured and safe. However, 
when situations were unsafe, they were wearing jilbab in order to keep 
themselve safe from any disruptions. On the other hand, the ancient 
Egyptian society gave very heavy sanctions for adultery, i.e. cutting 
child’s reproductive organs or genitals for men, and cutting noses for 
women.“ 

Abrahamic religions before Islam, such as Judaism and Christianity, 
are also very concerned about the use of the Aijab. In the Bible, the 


Book of Genesis, verse 65: 24 says:*”” 


“He said to the servant: “Who is the man who walks in the park 
towards us? The servant replied: “He is my master,” then Maria 


took the hood and hung up on her.” 


Meanwhile, jilbab is not known among the Arab women in Jahi- 


liyyah (pre-Islamic) era. In daily life, they were wearing a shirt (al-burd) 


272 


*3 Ibid. 

274Thid.compare with al-Barzi, Hijab, p. 52.; Wel Durant, Qissat al-Hadarah, 
trans. Zaki Najib Mahmud, Vol .1, (Bairut : Dar al-Jil, t.th. ), p. 103. 

Quoted from Abdur Rasul al-Ghifari, Wanita Islam, (T.t : Pustaka Hidayat, 
t.t), 30. In the Book published by Indonesian Bible Society, the text above reads: 
“He said to the servant: “Who is that man walking in the field toward us? “ The 
servant replied: “He is my master. “So takes her veil, and she veiling “. See 
Alkitab, (Jakarta: Lembaga Alkitab Indonesia, 2009), p. 28. 
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whose side is left open (without sewing), and a thin clothes that does not 
not cover the body. This tradition was prevalent also among the Arab 
women in the time of Prophet Muhammad. As narrated by Imam Mus- 
lim in his Sahih, there was once a woman*”° doing fawaf (circleing the 
Ka’bah) while being naked and said: 
ala) Did Ais lay Led # AIS gl Ancors gy a gull 
Today some or all are visible # Things which are seen 
are the things I don’t consider lawful 


Then the verse 31 of Surah al-A’raf was revealed: *”” 


lad ab SUT Catal als) We 1 58is wal Ls Gall, 

YA Gslle 
‘O children of Adam! Take your best adornment when- 
ever you go to mosque and eat and drink and do not 


cross the limit. Undoubtedly, the persons crossing the 
limit would not be liked by Him.”” 


Imam Zarkasyi (d. 794 AH) commented on pre-Islamic women*”: 


°7°According to al-Suhayli, the woman is Daba’ah bint 'Amir bin Sas’ah. See 
‘Atiyah, al-Hijab, p. 36. 

°77See Abu al-Hasan al-Wahidi, Asbaal-Nuzul, (Bairit: Dar al-Fikr, 1988), p. 
151. Based on the word of God Surah al-Ahzab, 33: als¥! 4gata!l e585 Gals Ys 
“do not be ornate and behave like the people of the first jahiliyyah The scholars’ 
classify times of Jahiliyyah into two parts, namely al-Jahiliyyah al-ula and al- 
Jahiliyyah al-tsaniyah. The time limits al-jahiliyyah al-ula, as follows: 1) Phase 
between Adam and Nuh, a history of al-Hakim bin Uyaynah; 2) Phase between 
Nuh and Idris, a history of Ibn Abbas; 3) Phase between Nuh and Ibrahim, a 
history of al-Kalbi; 4) Phase Musa and Isa; 5), Phase between Daud and Sulaim- 
an, narrated by Abu al-‘Aliyah; 6), the phase between Isa and Muhammad, a 
history of al-Sha'bi. From the history it can be concluded that al-Jahiliyyah al- 
Ula is the period before the appointment of the Prophet Muhammad. While al- 
Jahiliyyah al-Tsaniyah are evils that occur after the period afterward, along with 
the coming of Prophet Muhammad. See al-Thabarisi, Majma’ al-Bayan fi Tafsir 
al-Qur’an, Vol. 7, p. 558. See Isma’il Haqqi al-Barusi, Tafsir Ruh al-Bayan, 
Vol. 7, (Bairit : Dar al-Fikr, t.th.), p. 170. 

°78a1-Qur’an and Terjemahnya, p. 225. 

°79 Nong Darol Mahmada, Kritik Atas Jilbab, http://islamlib.com/id/artikel/ 
kritik-atas-jilbab. downloaded at august 20th 2011. 


140 Ijtihad Maqasidi: Reconstruction of Islamic Laws 


They were wearing clothes that expose their necks of her chest, 
so the veins of their necks and limbs as well as the surrounding 
areas become visible. They also poked their jilbab towards their 
backs, so that their faces remain open. That is why they are then 
immediately ordered to lend their jilbabs in order to close the 


front side of their chests.*°” 


Hindun bint ‘Utbah (d. 14 AH) once was wearing clothes that show 
her chest when she was calling the infidels of Mecca to fight against the 
Muslims during the war of Uhud. This is usually done by the pre-Islamic 
women in lighting up the fight spirits. ”*' 

Under these circumstances, Islam came and provided guidance on 
how humans should dress and which part of the body that is considered 
aurat (nakedness) and, therefore, must be covered and kept away from 
the views of those who do not have rights to look at. The provisions on 
dressing associated with jilbab are well described in Surah al-Ahzab, 
59.While the ban to show zinah (jewelry), which later referred by schol- 
ars as female aurat is mentioned in Surah al-Nur, 31. 

From the above description, we can see that jilbab which was origi- 
nally a Mesopotamian-Persian traditions and the segregation of men and 
women which was Hellenistic-Byzantine tradition, were actually break 
into the boundaries of geo-culture, not excluding the northern and east- 


em part of the Arabian Peninsula, such as Damascus and Baghdad, 


*Tbid. 

781 Ibid. In addition to the conditional factors such as those described above, 
these two verses also fell more political, discriminatory and elitist. Surat Al- 
Ahzab, in which there are verses of hijab, fell after the battle of the Trench (5 
AH). While the letter of An-Nur down after al-Ahzab and its condition when it 
was vulnerable. Is political because the verses above down to answer the attacks 
launched hypocrites, in this case Abdullah ibn Ubay and their allies, against 
Muslims. The attack "put on" the Muslim women, by slandering the prophet's 
wives, especially Aisha. Siti Aisyah events on this, called al-ifk events. At the 
time, these events are horrendous so to end it, must be confirmed by the revela- 
tion of the five verses that QS. An-Nur (23), 11-16. See Ibid. 
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which were regarded as the capital of Islamic politics during the 
Mu’awiya and Abbasid Dynasty. 

The Institutionalization of jilbab and the segregation of women had 
crystallized when the Islamic world has the link to Hellenism and Per- 
sian civilization in those two important cities. By this period, jilbab that 
was the choice of clothes, got legal certainty (being institutionalized), as 


mandatory attire for Muslim women.” 


4.3 Women’s Aurat 


The word aurat is derived from the Arabic word that literally means 
a gap (al-‘ayb), deficiency (al-naqs), something shameful, or something 
deemed bad (al-shay’ al-mustaqbah) of the members of the human body 
and something that brings shame when viewed.” Ibn al-Manzur (d. 711 


AH) said that aurat is:*** 


Beall Ga be Da ll Ge (28 9 eb J3) Abe Lat Le US 8 ) gall 
col) Catllls Aesth Y) ease ace Ball di pall Gey AS ls 

cre sl 
Nakedness is anything that is considered a shame if visi- 
ble. Nakedness of man is the section between the navel 
and the knees, while the nakedness of the free woman is 


her entire body apart from the face and two hands until 
two wrists. 


The word “aurat” is mentioned in the Qur’an four times, two are in 
the form of a single (mufrad) and the other two are in the plural form 


(jama ).-? The meaning of the word ‘aurat, in the Qur’an is as follows: 


282 Nasaruddin Umar, Fikih wanita Untuk Semua, (Jakarta: Serambi Ilmu semes- 
ta, 2010), p. 26. 

83 Majd al-Din al-Fayruz Abadi, al-Oamiis al-Muhi, (t.t: Mustafa al-Halibi, 
1925), 

284 See Ibn al-Manzur, Lisan al-‘Arab, Vol. 4, p. 612. 

*85 Husein Muhammad, Fiqh Perempuan Refleksi Kiai atas Wacana Agama dan 
Gender, Print 5 (Yogyakarta: LKiS, 2009), p. 67. ‘Athiyah Saqar wrote that 
everything considered embarrassing, such as qubil (penis) and rectum (parts 
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1) Aurat is a gap open to the enemy, or loop hole that gives others 


(enemies) the opportunity to attack*’° 


tained in Surah al-Ahzab [33], 13: 


. This meaning is con- 


de 
O) Bos oO las oe i) sh <a aes oe 
V¥ 15158 Y) Ssh 


And when a party of them said: O people of Yasrib! there 
is no place to stand for you (here), therefore go back; 
and a party of them asked permission of the prophet, 
saying. Surely our houses are exposed; and they were 
not exposed; they only desired to fly away.*”” 


2) Aurat is defined as part of the human body that is embarassing 
to be viewed. This meaning is contained in Surah al-Nur [24]: 
31, and also 58. 


i aly Al all, ual Sst gall Recony i shale Gal ib 


«te 3 


SUG Gktad Guay Sill syle US gs Ga lh Bue AMT 


around the anus) is categorized aurat. See, ‘Atiyah Saqar, al-Hijab bayn al- 
Tashri’ wa al-Ijtima’, 57. The word aurat derives from the word ‘ar, which 
means ‘trouble’, ‘shame’, ‘reproach’. The ugliness is not because of something 
in itself, rather in other factors which cause badness. None part of the body is 
bad, because everything is good and useful, including aurat. Nevertheless, the 
people see the “visibility” as bad or improper. Surely, there are a lot of bad 
things according to one’s judgement. Islam gives a clue about what it considered 
aurat. As a cover, of course, clothing can conceal any part of the body that the 
user does not want to show the public. Nevertheless, in Islam, aurat is under- 
stood “part of the body that must be covered, although you are alone, and should 
not be viewed except by certain people.” See Muhammad Qurash Shihab, Wa- 
wasan al-Qur‘an: Tafsir Maudhu’i (Bandung : Mizan, 1998), p. 161. Compare 
with Wahbah al-Zuhayli, al-Figh al-Islami wa Adillatuh, Vol. 1, (Bairut : Dar al- 
Fikr, 1997), p. 735. 

286 See al-Qurthubi, al-Jami’ li Ahkam al-Qur‘an, Vol. 15, (Bairut: Dar al-Kutub 
al-‘Ilmiyyah, 1993), 97-98, and Husein, Fiqh Perempuan, p. 68. 

*874l-Qur’an and Terjemahannya, p. 661. 
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‘O believers; let those servants your hands own and 
those of you who have not reached puberty, ask leave 
ofyou three times-before the morning prayer, and when 
you put off your clothes at the noon and after the 
nightprayer. These are three times of privacy for you. Af- 
ter these, three times there is no sin on you or on 
them.They come and go about one to the other. Thus, Al- 
lah narrates His signs for you. And Allah is Knowing, 
Wise.** 


A discussion of aurat in the books of fiqh (Islamic jurisprudence) is 
related to the parts of the human body that must be covered with certain 
conditions because leaving them open in public is bad, embarrassing and 
stimulating sexual arousal. *°° 
same as that in Surah al-Nur [24], 31 and 58. 


Scholars set different limits of qurat for men and women, whether 


Thus, the meaning of “aurat” in figh is the 


when performing shalat (ritual prayer) or when non-mahram (marriage- 
able) people are present. Ibn Rushd (d. 595 AH) and al-Shawkani (d. 
1250 AH) said thata there are three opinions about the limits of aurat for 
men: First, ‘aurat for men is between the center and his knees. This 
opinion is hold by al-Shafi’I (d. 204 AH), Malik (w.179 H.) and Abu 
Hanifa (d. 150 AH); 

Second, ‘aurat for men is the genitals (qubil), the anus [rectum] 
(dubur), and the thighs; Third, as noted by al-Zahiri (d. 270 AH), Ibn 
Jarir (d. 311 AH), one transmission from Malik (d. 179 AH), and Ibn 
Hanbal (d. 241 AH), ‘aurat for men includes the penis and the rectum 


only, the rest is not.’”° 


*88Tbid., p. 554. 

289 See Syarif al-Din al-Nawawi, al-Majmu’ Sharh al-Muhadzdzab, Vol. 3, 
(Jeddah: Maktabah al-Irshad, t.th.), p. 168. 

“°°See Ibn Rush, Bidayah al-Mujtahid, Vol. 1, (Mesir: Mustafa Babi al-Halibi li 
al-Nashr, 1960), p. 83, and al-Shawkani, Nayl al-Awrtar, Vol. 2, (Bairut: Dar al- 
Jil, 1973), 49. see, Husein, Fiqh Perempuan, p. 69. 
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Similarly, Muslim scholars also disagree about the limits of qurat for 
women. This disagreement is clearer in their discussions on the different 
limits of ‘aurat for free (hurrah) and slave (amat) women, although there 
are no authoritative texts which explicitly mention the case. 

The majority of the Shafi’Ite, Malikis, and Hanafis argued that the 
nakedness of the free woman (Hurrah) are all parts of the body except 
the face and the palms (the upper, outer, bottom, and inside).*”’ The 
legal basis for the scholars in determining the aurat for women is Surah 
al-Nur [24], 31. The verse explicitly explained that believing women 
should not show beauty and ornaments (zinah), except what (ordinarily) 
appear thereof.” However, some scholars disagree on the necessity for 


293 The debate arises due to their different in- 


women to cover the face. 
terpretations on the word gis ¢ LY! (‘except what ordinarily appear 


thereof’) as mentioned in Surah al-Nur, 31 above. 


*9! See Muhammad ‘Ali Al-Sabuni, Rawa’i’ al-Bayan Tafsir Ayat al-Ahkam, 
(T.t.: Dar Ihya’ al-Turath al-‘Arabi, t.th.), p. 383. al-Sharbini, Mughni al-Muhtaj, 
Vol. 1, (Bairut: Dar Ihya’ al-Tutrath al-‘Arabi, t.th.), p. 185, Ali bin Abi Bakr al- 
Marghinani, al-Hidayah Sharh al-Bidayah, Vol. 1, (Bairut: al-Maktabah al- 
Islamiyyah, t.th.), pp. 43-44, and al-Siwasi, Sharh Fath al-Qadir, Vol. 1, 
(Bairut: Dar al-Fikr, t.th.), p. 259. 

*°2Based on the paragraph above, those who may show zinah (beauty and deco- 
ration) in the presence of each other are: 1). husband; 2). father; 3). the father of 
the husband; 4). child; 5). children of the husband; 6). brother ; 7). son of the 
brother; 8). children of sisters; 9). Muslim women (Muslimah); 10). the slaves 
that they posses; 11). Male servants who have no desire (for women); 12). Chil- 
dren who do not understand about the aurat of women. 

*°3Tbn Al-Mukhtar al-Shingiti, based on some transmission from the Prophet’s 
Companions, said that in general there are three opinions about zinah zahirah: 
First, something that women make as ornaments and seeing them does not mean 
viewing the part of their body; clothing (thiya) is considered zinah in this cate- 
gory. Second, female ornaments where seeing them means seeing parts of wom- 
en’s body, such as eye shadow (kuhl) and ring (khatam); Third, some parts of 
women’s body, i.e. face and two hands. See Ibn al-Mukhtar al-Shingiti, Adwa~ 
al-Bayan fi Idah al-Qur‘an bi al-Qur’an, Vol. 5, (Bairut : Dar al-Fikr, t.th.), p. 
515. See Abii al-Hasan al-Mawardi, al-Nukat wa al-‘Uyun, Vol. 4, (Bairut : Dar 
al-Kutub al-‘Ilmiyyah, t.th.), pp. 91-92. 


The Application Maslahahs to Muslim Women’s Clothing 145 


The Hanafites and Malikis argued that face and two hands of women 


are not the aurat (nakedness), and therefore can be shown.” 


They refer 

to the opinion of some of the Prophet’s companions: Ibn Abbas (d. 68 

AH) and the transmission of Tabi’in Sa’id bin Jubair (d. 95 AH), ‘Atak 

(d. 114 AH), ‘Ikrimah (d. 105 AH), al-Dahhak (d. 105 AH), that the 

zinah zahirah (apparent adornment) include the face (al-wajh) and the 

two hands (al-kaffan).”°° 

Based on this allegorical interpretation (ta’wil), as Ibn Jarir (d. 311 

AH) said, the above verse implies “they do not reveal their ornaments 

except their urgent limbs that should be open, i.e. the face and two 
hands”.*”° A Hadith narrated by Bukhari supports this interpretation: 

pee shy Calli alee y aul ail ie ail J gus y call Cele al pel | 

age atl chen ail J gus Lgl) plaid gaat ull Gay cts ail 

gle ail clase atl J sau Unie ai ay gee y Leal) plaill saread ales 

Crk nd Lead Quads al aul 8) yall Gi) Lali aul) alas 

It is true that a woman came to the Prophet, and said: “O 

Allah’s Prophet, I have come to give myself to you, then 

the Prophet looked at her, raising the view and directing 

(the position of) view, then the Prophet bowed his head. 


When the women knew that the Prophet did not want 
her, then she sat down” 


94M{uhammad ‘Ali al-Sabuni, Rawa’i al-Bayan Tafsir Ayat al-Qur’an, Vol. 2, 
(Jakarta: Berkah Utama, t.t),dan al-Barazi, Hijab, 143. and al-Sayyid al-Sabiq, 
Figh al-Sunah, Vol. 1, (Bairut: Dar al-Fikr, 1983), p. 108. 

75 See Ibn Jarir, Tafsiral-Tabari, Vol. 9, 303-305. see Yusuf al-Qardawi, al- 
Niqab li al-Mar‘ah (Kairo: Maktabah Wahbah, 1996), pp. 30-31; Jalal al-Din al- 
Suyuti, al-Durr al-Manthur, Vol. 5, (Bairut: Dar al-Kutub al-‘Ilmiyyah, t.th.), p. 
31; Ibn ‘Atiyyah al-Andalusi, al-Muharrar al Wajiz, Vol. 4, (Bairut: Dar al- 
Kutub al-IImiyyah, t.th.), p. 31; Ibn Rusyd, Bidayat al-Mujtahid, Vol. 2, (Bairut: 
Dar al-Kutub al-IImiyyah, t.th.), 185; al-Khattab al-Jalil al-Ru’ayni, Mawahib 
al-Jalil, Vol. 2, (Bairut: Dar al-Kutub al-Ilmiyyah, t.th.), p. 181. 

26Tbn Jarir, Tafsir, Ibid. 

°87S ee Muhammad bin Isma’il al-Bukhari, Sahih al-Bukhari, Vol. 9, (Bairut: Dar 
al-Fikr, 1991), p. 94. 
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They also argued that the Prophet would not have raised and directed 
his gaze at the woman should she has not made her face visible.” 

It should also be emphasized that although for the Hanafite and 
Malikis the face and hands are not ‘aurat, lustful look at them are con- 
sidered unlawful.” This is the reason that in order to avoid a look that 
turns into lust, Allah gives a command of holding eyes (ghadd al- 
bashar) for both men and women, prior to His call to avoiding fornica- 
tion (hifz al-farj) and concealing our hidden beauty (zinah bitinah). 

Abi Yusuf (d. 182 AH), a member of the Hanafi’s school, tolerates 
almost half of the legs and arms of a free woman because these are not 
aurat for them.*°° On the contrary, the Hanbali argued that a free woman 
should cover all parts of their body, including the face and hands. How- 
ever, for the sake of shalat (ritual prayer), women are permitted to show 
off their face and palms.” 

The followers of the Hanbali’s school and the majority of the 
Shafi’tte, asserted that women’s face and two palms are ‘aurat and, 
therefore, should be covered.*” This opinion is based on a narration 
from Ibn Mas’ud (d. 32 AH), Ibn al-Jawzi (d. 597 AH), which said that 
the word \gis¢4le) (that which normally appears) refers to scarves 
(al-rida‘), clothing (al-thiyab), and limbs that are visible under the 


clothes (atraf al-a’da’). Thus, the face and two palms must be covered. 


298.4 1-Qardawi, al-Niqab, p. 38. 

?98see Muhammad Sa’id Ramadan al-Buti, F igh al-Sirah, (Bairut: Dar al-Fikr, 
t.th.), p. 231. 

30° Husein, Figh Perempuan, p. 70. 

bid. see, al-Kaludzani, al-Hidayah, Vol. I, Cetakan 1, (T.t.: Matabi’ al- 
Qasim, t.th.), p. 28. 

3°? a1-Zuhayli, al-Figh al-Islami, Vol 1, p. 755. See Abd al-Rahman al-Jaziri, al- 
Fiqh ‘Ala al-Madhahib al-Arba’ah, Vol. 1, (Istanbul : Wagqf al-Iklas, 1990), p. 
191. The obligation to cover the face and two hands applies in all situations, i.e. 
whether or not the condition is free from slander (fitnah). See Abu Zakariya al- 
Nawawi, Rawdat al-Talibin, Vol. 1, (Bairut : Dar al-Kutub al-‘Ilmyyah, 1992), 
p. 389; Muhammad Nawawi al-Bantani, Nihayat al-Zayn (T.t.: Sarahya’ al- 
Kutub al-‘Arabiyyah, t.th.), p. 47. See Ibn Jarir, Tafsir, 304. see Ibn ‘Atiyah al- 
Andalus, al-Muharrar |-Wajiz, Vol. 4, (Bairut : Dar al-Kutub al-IImiyyah, t.th.), 
p. 31. 
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In addition, the Hanbalt based their opinions on Surah al-Ahzab, 59. 
The order to let down upon themselves their garments (idna’ al-jalabib) 
means the obligation to cover all parts of the women’s body, including 
the palms of the hands. This is in line with the transmission of ‘Ubaydah 
al-Salamani saying that the wives of the believers (at the time of the 
Prophet) let down upon themselves their jilbab so that all parts of their 
body are covered except their eyes.°” 

From above description, we can understand that the disagreement 
among the Muslim scholars on the ‘aurat of women lies only on the face 


and two hands. ?** 


As for the other parts of woman’s body, they agreed 
that they are aurat that should not be visible except in the presence of 
certain people mentioned in Surah al-Nur, 31. 

The above provision on the ‘aurat for free woman applies in the 


presence of non-mahram (marriagable) men.*” 


The ‘aurat in the pres- 
ence of the same sex (both female), or in the presence of a mahram man, 
is the same as the aurat for a man, namely between the center and the 
knees. °° 

The dispute also occurs on the boundaries of the ‘aurat of slave 
women (amat). Al-Nawawi (d. 676 AH) mentioned three interpreta- 
tions on the ‘aurat for slave women*”: First, parts of the body between 


the center and the knees. The majority of Shafi’t belongs to this opinion; 


°°3tbn Taymiyyah, Majmu’ al-Fatawa, Vol. 15, (Bairut : Muassasat al-Risalah, 
1987), p. 371 

%41t is important to note that if showing off the face and palms can really cause 
sexual arousal for those who look at it, all Muslim scholars agreed on its prohi- 
bition. Similarly, the scholars agreed that show off face and the palm is permit- 
ted for women if it is for the sake of science, medical treatment, witness or other 
emergencies. See Fida Abd al-Razzaq al-Qasir, al-Mar ah al-Muslimah bayn al- 
Shari’ah al-Islamiyyah wa al-Adalil al-Gharbiyyah, (Bairut: Muassasat al- 
Rayyan, 1999), p. 128. 

35 Those who are permitted to reveal ‘aurat in front of him is detailed in Surah 
al-Nur [24], 31, whom Shahrur Muhammad calls maharimal-zinah (those who 
may expose beauty and ornaments). See Muhammad Shahrur, Nahwa Usiil 
Jadidah, p. 365. 

308 <Ativah Sagar, al-Hijab Bayn al-Tashri’ wa al-Ijtima’, pp. 57-62. 

°°” Husein, Figh Perempuan, p. 72. 
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Second, it is the same as the aurat for free woman (hurrah), except the 
head; Third, other parts of the body that are needed to be visible for 


work, i.e. those except the head, neck, arms and hands. 


4.4 Scholars on the Requirements of Islamic Clothing 


Islam does not specify the form and model of clothing, but specifies 
the criteria for all forms and models of clothing prevailing among socie- 
ties whose culture and civilization are different from one another. This is 
because the Islamic law recognizes the existence of the ‘urf (customs) as 
long as it does not contradict Islamic law. 


The criteria for Muslim women’s clothing are: 
1) It should cover all the parts of her body classified as ‘aurat.°”° 


2) It should be thick and opaque, *” based on the Hadith: *”° 


bas dgle alll clue alll J guy gle GIs 9S oi Gb lanl Gy! 
alas dale ait! cle atl Jpn ee Ga yeld GY Gli Late 5 
Ughe Sag GO) cles al Genel Gels Ja) 8) all Oy) elaul L Sli, 

4S 5 Aga y coll Lal |e 
That Asma ‘bint Abi Bakr entered the house of the Apos- 


tle to wear thin, the Prophet said:" O Asma’, in fact, 
women who had menstruation (baligh) are not allowed 


38: Atiyyah, al-Hijab, p. 94, Fida Abd. al-Razziq, al-Mar’ah al-Muslimah, p. 
129. As explained earlier, the ‘aurat for free women is distinguished from slave 
women. The ‘aurat of slave women is the same as that of men, which is part of 
the body between the center and the knees. The aurat of free woman, according 
to the majority Shafi’1, Maliki, and Hanafi are all parts of the body other than the 
face and the palms of hands. 

°° Atiyyah, al-Hijab, Ibid. See al-Nawawi, Rawdat al Talibin, Ibid., Fida Abd 
al-Razzaq, al-Mar’ah al-Muslimah, p. 129. 

310 See Shams al-Haq Abadi, Sharh Sunan Abi Dawiid, Vol. 11, p. 109. The 
hadith, as admitted by Abu Daud, is classified as mursal because Khalid bin 
Duraik who is mentioning the Prophet’s wife in the hadith, ‘A’ishah, does not 
know ‘Aisha personally, not even he lives in the same period as her. Many 
scholars considered that the mursal hadith can not be used as a legal proof. See 
Quraish, Jilbab, pp. 129-130, dan Subhi Salih, ‘Uliim al-Hadith wa 
Mustalahuhi, (Bairit: Dar al-Malayin, 1977), p. 166. 
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to be seen of her except this and this, with hints face and 
palms hand". 


also based on the Hadith narrated by Muslim: 
a) USS las ages ad Lexi al Sul) dal Ge ulate 
Dus Dae GL le GhulS clu, Cull lo Qo pm 
tga Coa y Adal) lay Abba dull LaalsS Gens) 
IBS 9 JAS 6 pave Gye da gil Kary ols 


There are two groups of experts hell who punished be- 
fore Allah have never seen before, (1) people who carry 
a whip-like tail cattle used to hit people (he was a des- 
potic ruler), (2) women who dressed but naked, which is 
always immoral and attract others to commit adultery, 
her hair of a camel's hump, they will not go to heaven, it 


will not even smell them, although the smell of paradise 


was wafted as far as a very long journey.” 


It can be understood from the Hadith that the main purpose of cloth- 
ing is to cover the ‘aurat in order to avoid temptation (fitnah). Thin and 
transparent clothes will provoke curiosity and slander both for the gazer 


and the wearer. 


3) It should be loose and untight?"” 


Among the objectives of hijab is to avoid temptation (fitnah) from 
men. This is unlikely to happen when the clothing is not tight or show- 
ing off the curves of the body. Thus, the hijab should be loose and not 
tight. Prophet said: 


4) Lalor! Los 48S Aybd abe y cule ai) clue ait! Sg) iLaS 
ald A yb) Qual al cll Le Slab Cai pal Lgi gud LISI dina 
Cl CALA) (ib AINE gins aailld La pe QT SU SI pal Ugi gus 
The Messenger dressing qubtiyah (clothes made of 
hemp-made thin Egypt) thick to me that the clothes al- 


3"4Mfuslim, Sahih Muslim, Vol 14, (Bairit : Dar al-Fikr, 1981), p. 110 
3!2« Atiyyah, al-Hijab, p. 96. 
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Kalbi awarded to him. And then | put the clothes on my 
wife. Prophet asked me: “Why are you not wearing 
Qubtiyyah?” I replied: I put the shirt on my wife. Then 
the Prophet said: “Command her to wear clothes inside, 


behind Qubtiyyah, because I’m afraid the clothes can still 


describe the shape of the bones.” *"" 


4) The model of the clothes should not invite the passionate views 
of men.*!* Clothes that invite lust is contradictory to the pur- 
pose of the call to cover the ‘aurat. In addition, women should 
not also wear perfume that can “tease” men.*!° The criteria for 
women’s clothing is intended to avoid slander*'® that eventual- 
ly brings someone closer to fornication or adultery, an act that 
is strictly forbidden in Islam. 


4.5 Considering Shahrur’s Thoughts on the Function of 
Muslim Women’s Clothing: A Contemporary Reading 
Towards Religious Texts 


Relating to the function of women’s clothes, Muhammad Shahrur*”’, 
a Syrian Islamic thinker, provides an explanation of the content of Sura 
al-Ahzab, 59 which reads: 


313 Ahmad bin Hanbal, al-Musnad, No. 20787, Vol. 44, (Bairut: Dar al-Fikr, 
t.th.), p. 257. 

314a]-Barazi, Hijab, p. 289. 

315 In addition to the four requirements above, Fida Abd al-Razzaq provides 
other requirements for clothing, including Islamic one: first, it does not resemble 
men’s clothing; Second, it is not similar to infidels’ clothing; Third, it does not 
use perfume; fourth, it is not intended for popularity (thawb al-shuhrah). See 
Fida Abd al-Razzaq, al-Mar’ah al-Muslimah, p. 130. 

3!6Fuad al-Barazi said tha a “slander (fitnah)” in relation to the expose of the 
aurat means desire to do something justified only for married couples. See Fuad 
al-Barazi, Hijab al-Marah, p. 259. 

317 Muhammad Shahrur was born in Damascus, Syria on April 11, 1938, from a 
father Deyb Shahrur and a mother Siddiqah bin Salih Filyun. Shahrur has five 
children: Tariq al-Laith, Basul, Masun and Rima out of his marriage with Az- 
izah. Academically, he earned his doctorate in the field of soil and foundation 
mechanics at the University of Ireland. He is a lecturer at the Faculty of Civil 
Engineering in Mechanics of Land and Geology. Remarkably, he was prolific in 
writing Islamic studies and has produced a monumental work. His works in- 
clude: al-Kitab wa al-Qur’an : Qira’ah Mu’asirah, (Damaskus: al-Ahali, 1990), 
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O Prophet! Tell to your wives, and daughters and Muslim wom- 
en, that they should keep putting a part of their wrapping covers 
over their faces. This is nearer than this that if they are recog- 
nized, they should not be annoyed. And Allah is Forgiving, Mer- 


ciful. 8 


Shahrur asserted that the above verse talks about improving the 
model of clothes and was revealed in a prophetic context, and it is not a 
sharl’ah. The messages contained in the verse provide a lesson (ta lim) 
on “how to dress” in order to avoid interference. According to Shahrur’s 
opinion, the opening of the verse which reads .<!! kai b “O Prophet”, 


shows that it is intended to be a lesson rather than shari'ah (tashri’).°"° 


Shahrur also stated that the above verse was set in Madina with the 
understanding of locality and temporality (mahalliah), in relation with 
the absence of interference from bad people (fasiqg) against those believ- 
ing women (mukmindt), when they go out to meet their needs.*”° 
Shahrur continued that currently these factors are gone because the 
mechanism for the implementation of this verse is not permanent. This 
verse teaches how mukminat should wear clothing or the so-called jilbab 
to perform their social activities. *”’ 

The verse also set up two reasons for the application of the doc- 
trineof wearing the veil: knowledge (al-ma’rifah) and disruption (al- 
adza). Shahrur pointed out that mukmindat are required to cover certain 


parts of their bodies that, if revealed, would cause harrasmant (al-adza). 


Nahwa Usil Jadidah li al-Figh al-Islami, (Damaskus: al-Ahal1, 2000), al-Islam 
wa al-Iman: Manztimat al-Qiyam, (Damaskus: al-Ahalt, 1994), Dirasat Islamiy- 
yah Mu’asirah fi al-Dawlah wa al-Mujtama’, (Damaskus: al-Ahali, 1996). 
318al-Qur-an and Terjemahnya, p. 678. 

319 Shahrur, Nahwa Usiil, p. 372. 

°° Thid. 

21 Tt should be reiterated here, that Shahrur defines jilbab as “outerwear that 
serves to protect a person (al-libas al-khariji li al-himayah). Whatever the shape 
and model of clothes are, as long as they can provide protection from various 
disorders, they can be considered jilbab. See, Shahrur, Nahwa, p. 324. 
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However, it should be treated as a teaching, rather than a legal provision. 
There are two kinds of disruption: natural (al-tabi’r) and social nature 
(al-ijtima’i), and natural disturbances related to the geographical envi- 
ronment, such as air temperature and weather.*** Shahrur also confirmed 
that a woman should dress according to the weather conditions and air 
temperature when and where she is, so as not to cause a natural disturb- 
ance on her. The verse, for Shahrur, is just a reminder of disruption and 
knowledge. 

In the word: Os 24 G42 Ol (“so that they are known, therefore 
they are not disturbed”), the particle fa’ indicates the existence of a 
cause (fa’ al-sababiyyah) and sustainability (ta ‘gib) between knowledge 
and disorders. This is what so-called social disorder (al-adza al-ijtima’1). 
A woman should wear the outer garment (Jibas khariji) and be active in 
her community in accordance with the social customs in the society, so 
that she does not become the target for taunts and annoyance. If she does 
not do that, then she will experience social disruption. Social disruption 
is the only form of punishment she received in the sense that God does 
not set a specific reward or punishment for her. This was the situation 
when this verse was revealed in Madina, i.e. the vandals are breaking the 


323 
I 


social order of mukminat who go out at night to meet their needs.”*” In 


other parts, Shahrur wrote: 


Indeed, hijab for women is a private matter that can be deter- 
mined by herself and for herself, without pressure, intimidation, 


and terror. There should be no any reduction in al-Tanzil al- 


322 To fulfill the function of clothing as proposed by Shahrur, it is right to follow 
the advice of Henk Schuulte Nordholt: we must really carefully select a variety 
of clothing. which clothes are to wear for particular seasons which are changeing 
throughout the year, for the celebrations, inside or outside the house, workplac- 
es, raining. What is the appropriate attire in the evening?” Henk Schultte Nord- 
holt, “Pendahuluan” in Henk Schulte Nordholt (ed.), Outward Appearances 
Trend, Identitas, Kepentingan, trans. M. Imam Aziz, (Yogyakarta: LKiS, 2005), 
p. 1. 

°°3fuhammad Shahrur, Nahwa, p. 372. 
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Hakim related to women in the use of the Hijab, and we call the 
women who previously did not wear the hijab then wear it as a 
“back to religion”, as if she had come out of religion. Such re- 
duction is an insult to Islam on the one side, and also an insult to 
the honor of the woman on the other side, because we limit this 


great religion into a problem of piece of cloth.°”* 


The above quote indicates that Shahrur wants freedom (al-hurriyyah) 
entirely for women to choose the type, model and design of the clothes, 
as long as it enables to protect them from interference. The problem of 
clothing has nothing to do with religion. In fact, if someone naked in 
front of her non-mahram people, she deserves only a social punishment, 
not the other. It seemed that Shahrur wanted to say, “It is too trivial to 
attribute clothing to religion, there are other things that are more im- 
portant than clothing, *”° 

The functions of clothing can be realized when the designs, models, 
and even a choice of color follows the tradition (‘urfiyyah), and have 
aesthetic values (jamaliyyah). Shahrur said that to decide whether a 
cloth meets the jamaliyyah aspect or not, is to determine whether it is 


“appropriate” and “inappropriate” (yaliq wa Id yaliq).**° Someone who 


324 Thid., Dirasat, p. 327. There are other Muslim scholars who share the same 
opinion as Sharur’s. Musda Mulia, for instance, pointed out that “we should 
appreciate and respect whatever women decided to choose in order that social 
harmony to be established. Sociologically, jilbab does not signify anything, nor 
it means a symbol of piety. A woman who wears a jilbab is not necessarily a 
pious one and otherwise. Jilbab is not identical with one’s piety.” See Siti 
Musda Mulia, “Memahami Jilbab dalam Islam” in Psychology of Fashion Fe- 
nomena Perempuan (Melepas) Jilbab, (Yogyakarta: LKiS, 2010), xiii. 

325 Shahrur explained that the oversimplification of hijab into religious matters 
are due to some reasons, i.e. powerlessness (al-‘ajz), and more importantly 
patriarchal societies (dzukuriyat al-mujtama’), and discrimination of others on 
behalf of religion. Amid patriarchal societies, the ulamas were also influenced 
by the patriarchal traps when formulating their jurist products, which is in this 
case a woman was treated as a goods to be taken care of and controlled accord- 
ing to the preference of ulamas most of whom are male. Ironically, all these 
were done on behalf of glorifying women. See Shahrur, Dirasat, p. 325. 

°°6 Thid., p. 170. 
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would restrict her freedom in choosing clothes is not because of the 
demands of the Shari’a in covering the ‘aurat, rather because of “appro- 
priateness” or “inappropriateness”. Shahrur also emphasized that the 
clothing aesthetic standards are varying with different circumstances; 
where, when, and by whom the clothes are worn. The aesthetic value of 
clothes is always changing and open to criticism. Different standard of 
decency and beauty in dressing is shown in the example given by 
Shahrur: 


“Sometime societies found it inappropriate for someone who was 
sixty years old, for instance, wears a red short pant and a purple 
t-shirt. However, such colored outfit might be considered trendy 


and acceptable in other societies” *”” 


The aspects of tradition (‘urfiyyah), Shahrur said, are wider than the 
aesthetics, because tradition can restrict a person’s freedom to make 
choices that have nothing to do with the “appropriate” or “inappropri- 
ate” as well as with beauty. Shahrur illustrates that, a widow, who is on 
her waiting period and is religiously not allowed to marry or talk about 
marriage, is “supposed” to dress according to the standards that her 
society is imposing on her. This provision, Shahrur said further, has 
nothing to do with aesthetics. °° 

The aspects of conformity with the tradition (‘urfiyyah) and aesthet- 
ics (jamaliyyah) that Shahrur mentioned above shows that the concept of 
clothes always move between two limits: the minimum limit (al-hadd 
al-adna)*” and the maximum limit (al-hadd al-a’ld), in addition to the 
aspects of beauty (jamaliyyah) and tradition (‘urfiyyah). These two as- 
pects need to be considered because it is very closely related to efforts to 
avoid interference (adza), as implied in Surah al-Ahzab, 59. Sharur’s 


opinion on the the function of is shown in the following figure: 


327 Thid. 
328 Thid. 
329 Thid. 
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Protects from any 
social disruption 


Conforming the Considering the 
tradition (‘urfiyyah) beauty (jamdliyyah) 


Figure 4.2 Shahrur on the Functions of Women’s Clothing 


The chart above shows that the function of women’s clothing is to 
protect the wearer from natural and social disruptions. That function can 


be realized if the clothes meet the aspects of beauty and tradition. 


4.6 The Relevance of Shahrur’s View About the Func- 
tion of Muslim Women’s Clothing with the Maqasid 
al-Shari’ah: Protection of Life Based on the Tradition 
and Aesthetics 


As mentioned in the previous section, the function of clothing for 
women in Shahrur’s opinion is to protect them from interference (adza). 
The disorder can be natural (tabi’iyyah), such as as the heat of the sun, 
cold, etc., and social (ijtima’iyyah). For the realization of these func- 
tions, women’s clothing should consider the aesthetic aspects (ja- 
maliyyah) and tradition (‘urfiyyah) of where and when the clothes are 
worn. 

To determine whether someone is dressing decently so he or she will 
not be heckled and booed will depend on the tradition and the prevailing 


culture in the community. Each region has its own culture and values 
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which affect how people consider a dressing polite or not. Besides meet- 
ing the aspect of conformity with the prevailing tradition, women’s 
clothing should also take into account the aesthetic aspects (jamaliyyah). 
The aspects of tradition and aesthetics support the realization of wom- 
en’s clothing functions, i.e. avoiding interference. 

Sharur’s function of clothing is not the same as maqasid al-shari’ah 
of clothing proposed by other scholars. Other scholars asserted that the 
purpose of clothing is the dresser can avoid fornication, i.e. illegal sexu- 
al intercourse outside marriage. Thus, the purpose of clothing in terms of 
the maqasid al-shari’ah is included in the category of hifz al-nasl (pro- 


tection of decendants)**” 


which some scholars call hifz al-‘ird (protec- 
tion of honor). The protection of honor in clothing, those scholars said, 
is to refrain from falling into fornication, and to bring clarity of one’s 
lineage of conjugal relationship that is acceptable to Islam. 

Thus, Muhammad Shahrur and other scholars disagreed on the func- 
tion of clothing. Shahrur emphasizes on the protection of the soul (hifz 
al-nafs) in order to avoid social and natural demages, while the later 
emphasizes the protection of the descent (hifz al-nasl). 

The function of clothing conveyed by Muhammad Shahrur is actual- 
ly similar to the opinion of Quraish Shihab. In Quraish’s opinion, cloth- 
ing has the functions of cover of the ‘aurat, decoration, protection from 
the heat and cold as well as the fortress of things that can disrupt order, 
and finally as a marker in nature and profession.**' The difference be- 
tween Muhammad Shahrur and Quraish Shihab in determining the func- 
tion of clothing lies on their sources of reference. Muhammad Shahrur 
built his opinion on Surah al-Ahzab, 59, while Quraish Shihab described 


339 According to those scholars, the protection of offspring is realized by two 
main ways: instruction of marriage and prohibition of adultery. Covering the 
‘aurat supports the the prohibition of adultery, and is ranked as tertiary (luxu- 
ries). 

331 Quraish Shihab’s opinion on the function of clothing has been described by 
the author in chapter two of this dissertation. 
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every function of clothing based on other verses which talk about the 
clothes, both for men and women. *” 

It is important to note here that the function of clothing for women in 
regard with magqasid al-shari’ah is listed in the secondary rank 


°° Tt comes after the primary benefits (daruriyyat) and before 


(hdjiyyat). 
tertiary one (tahsiniyyat), both seen as the protection of descent (hifz al- 
nasi), as the scholars argued, and as a protection of life (hifz al-nafs), as 
Muhammad Shahrur, Quraish Shihab, and Nasaruddin Umar said. 

As previously described, that maslahahs in the five basic principles 
(al-usul al-khamsah) is hierarchical, the first (i.e. religion) is more ur- 
gent than the next. Or, in other words, the sequence of the last principle 
(maintenance of property) is the lowest maslahah before maintenance of 
offspring, and so on. The five basic elements are divided into three se- 
quential ranks: daruriyyat (primary, urgent), hdjiyyat (secondary), and 
tahsiniyyat (tertiary). 

This ranking is important, particularly when we are faced with a sit- 
uation where there is a contradiction (ta’arud) between multiple 
maslahahs. For example, when there is a contradiction between main- 
tainance of life and that of descent, the former should be given priority. 
Likewise, the protection of children should be “put aside” when it com- 
petes with the interests of religion and intellect. Thus, the protection of 
children can only take precedence when there is a negotitation with the 
protection of property. The provision applies when the ranking of each 
maslahah is the same: daruriyyat, hajiyyat, or tahsiniyyat. 

If we follow the opinion of scholars that the function of clothing to 
protect the offspring (hifz al-nasl) is the secondary benefit (hajiyyat), 


then the maslahah of clothing should not take precedence over that of 


332 The verses are: QS. Al-A’raf (7), 26, QS. Al-Nahl (16), 18, QS. Al-Azab 
(33), 59. 

°°3The opinion is based on the opinion of Yusuf Hamid and Abu Zahra. Mean- 
while, Nasaruddin Umar categorized dressing a tertiary maslahah (tahsiniyyat). 
See Yusuf Hamid, al-Magasid al-‘Amah li al-Shari’ah al-Islamiyyah, p. 459, 
and Abu Zahrah, Usi/ al-Figh, p. 371. 
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religion (such as jihad fi sabilillah), life (such as making a living for 
survival) and that of intellect (such as seeking knowledge); particularly, 
the examples given by the authors are identified as the primary (da- 
ruriyyat). 

Meanwhile, if the function of clothing follows Shahrur’s opinion, 
which is attributed to the protection of life in order to avoid natural and 
social interference with attention to the beauty (jamaliyyah) and the 
radition (‘urfiyyah), then clothing can be categorized as the secondary 
maslahah (hajiyyat) and even the tertiary one in regard with the intellect, 
lineage, and property.** 

So, it is important to emphasize here that the standpoint of the schol- 
ars and Muhammad Shahrur in viewing the functions of clothing are still 
on the realm of al-usul al-khamsah (the five objectives of Islamic law or 
maqasid al-shari’ah: the protection of religion, life, intellect, descent 
and property). The concept of maqasid al-shari’ah was initiated by al- 
Ghazali and developed later by al-Shatibi. 

The suitability of the function of the clothing as explained by Mu- 
hammad Shahrur above becomes clearer when his explanation of 
maslahah is seen from Tifi’s concept (d. 716 AH) in which he classified 
it into two domains: wordly (dunyawiyyah) and other wordly (ukhrawiy- 
yah). The wordly maslahah is related to the problem of human transac- 
tion (mu’amalah), while the other wordly maslahah mostly deals with 
worship and Devine decrees (mugaddarat). As mentioned earlier, al- 
Tufi argued that human transaction (mua’malah) provides more space 
for creativity, especially in its formats, as long as it brings the benefit 


and simultaneously removes the harm. 


°4Fathurrahman Djamil gave some examples of tertiary maslahah as follows: 
maintenance of reason, i.e refrain from fantasizing or listening to something that 
is not useful; maintenance of the descent, i.e. mandatory khitbah and walimah in 
marriage. See Fathurrahman Djamil, Metode Ijtihad Majlis Tarjih, pp. 43-44. 
The maintenance of the property, i.e. the provision to avoid gharar transactions 
(speculation). 
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Shahrur asserted that clothing has nothing to do with the issue of 
halal (lawful) and haram (unlawful). The command to wear jilbab in 
Surah al-Ahzab (33), 59 means to be ta’limat (teaching): how it can 
protect the wearer from a variety of disruptions, especially social ones. It 
seems that Shahrur views clothing as a pure wordly issue (mu’amalah) 
and, therefore, just as Tuft’s concept of maslahah, he gives a wide space 
to reason, including in determining the the model of clothing in whatev- 
er forms as long as it does not cause trouble (mafsadah), or danger 
(darar) for the human life on this planet. 

In my opinion, the way Muhammad Shahrur explained the function 
of clothing is not much different from the steps of finding maslahah 
which is the core of maqasid al-shari’ah as initiated by al-Ghazali (d. 
505 AH), al-Shatibi (w . 790 AH) and al-Tufi (d. 716 AH). As explained 
before, the way to figure out maslahah, in Ghazali’s opinion, is by ta ‘Jil 
al-ahkam (i.e. looking the basic cause for the determination of the law). 
ta’lil al-ahkam is mujtahid’s effort in revealing the ‘illat (the basic 
cause) behind the laws for givas (analogy) as a method of legal formula- 
tion as prevailing in the Shafi’t school.*”° 

Shatibi pointed out that the maslahah is also known through the mas- 
tery of the Arabic language, the Sunnah, and the historical contexts of of 
the revelation. Meanwhile, al-Tafi suggested that in mu’amalah, 
maslahah can discovered through reason alone, without having to refer 
the what is written in the texts. 


Sharu’s function of clothing is based on Surah al-Ahzab, 59: 


335 According to these madhhabs, there are two ways to find ‘illat (cause): the 
first, it is known from the textual wording (‘i//lah mansiusah, i.e. ‘illat which is 
stressed by the text); and the second, it is known through ijtihad because it is not 
explained by the texts. The second model of ‘illat is known also as ‘illah mus- 
tanbatah (i.e. ‘illat obtained through ijtihad) which includes three phases: identi- 
fication of the basic cause (takhrij al-mandt), selection of the basic cause (tanqih 
al-manat), and determantion of the basic cause, which is no doubt embedded and 
influential in laws (tahqig al-mandat). 
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‘O Prophet! Tell to your wives, and daughters and Mus- 
lim women, that they should keep putting a part of 
theirwrapping covers over their faces. This is nearer 
than this that if they are recognized, they should not 
beannoyed. And Allah is Forgiving, Merciful.**° 


Shahrur provides reviews of the functions of clothing according to 
Islam by interpreting the sentence: G23 48 o& 8 oO) 64i dl “such so 
that they are easier to be known, so they are not disturbed”). Shahrur 
analyzed the verse by looking at the linguistic aspects after which he 
then generated conclusions about the function of clothing as explained 
earlier. Thus, Shahrur’s steps in uncovering the magasid al-shari’ah, 
particularly on clothing, is not too much different from the that of 
maqasid al-shari’ah as brought forth by the three leading figures: al- 
Ghazali, al Shatibi and al-Taft. 


4.7 Maqasid al-Shari’ah in Muslim Women’s Clothing 


As explained in the discussion of magasid al-shari’ah, the Islamic 
teachings, including Muslim women’s clothing, aim to bring the benefits 
while at the same time avoiding dangers for human life, both in this 
world and in the hereafter. The benefits of magqasid al-shari’ah cover 
the five main principles (al-usi/ al-khamsah), i.e.: the protection of 
religion, life, intellect, descent, and property. Each principle is rated into 
daruriyyat (primary), hajiyyat (secondary), and tahsiniyyat (tertiary, 
beauty). °°” 


336l-Qur ‘an dan Terjemahnya, p. 678. 

°3’The division of maslahah into three categories: daruriyyat, hajiyyat and 
tahsiniyyat in the five basic principle, is initiated by al-Ghazali and al-Shatibi. 
As for al-Tifi, maslahah is absolute, without any limits and its strength ranges 
from rajih (preponderant)/gawi (strong) and arjah (superior)/aqwa (stronger), 
and includes wordly (dunyawiyyah) and other wordly (ukhrawiyyah). 
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Based on my research on some literatures, I found no discussion on 
magasid al-shari’ah about Muslim women’s clothing that follows al- 
Ghazali and al-Shatibi’s systematization, especially in classifying 
maslahah based on three domains: daruriyyat, hajiyyat, and tahsiniyyat. 
Nevetherless, explanations of maqdsid al-shari’ah in Muslim women’s 
clothing can be observed from the application of the five basic principle 
of (al-usul al-khamsah): religion, life, intellect, descent, and property. 
The following is the maqasid al-shari’ah for Muslim women’s clothing 
as presented by some scholars: 

1. To purify the hearts of the dresser and the people around her 
from. By Islamic dressing, some doors have been closed for 
the satan (evil) to whisper bad things which lead to sins. 
Some people fall into fornication from their curiosity to see 
pornographic contents after which they are involved in a 
manner that is immoral, such as rape and illicit sexual inter- 
course. Sinful deeds would not occur when the heart is full 
of piety to Allah as reflected in Islamic dressing. ** Related 
to this purpose, God asserts in Surah al-Ahzab, 53.; 

2. To shield oneself from the interference of unscrupulous 
people.**° Allah assertes this goal in Surah al-Ahzab, 59.*”° 

3. To be a symbol of Islam and implant a sense of shame to do 
despicable things. It is natural that anyone will be embar- 


rassed when the private parts of her or his body is exposed. 


338 See Ahmad Mustafa al-Maraght, Tafsir al-Maraghi, Vol. 8, (Bairtt: Dar al- 
Fikr, t.th.), p. 31; Wahbah al-Zahayli, al-Tafsir al-Munir, Vol. 2, 1 (Bairiit: Dar 
al-Fikr, t.t), p. 87; Ibn Taymiyyah, al-Tafsir al-Kabir, Vol. 5, (Dar al-Kutub al- 
‘Ilmiyyah, t.th.), p. 360. See Muhammad Fuad al-Barazi, Hijab al-Muslimah, 
pp. 121-123. 

Fuad al-Barazi, Hijab al-Muslimah, p. 126. 

Translation of the verse is: “O Prophet! say to your wives and your daughters 
and the women of the believers that they let down upon them their over- 
garments; this will be more proper, that they may be known, and thus they will 
not be given trouble; and Allah is the Forgiving, the Merciful. See Al-Qur‘an 
Terjemahnya, p. 678. 
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It is illustrated in the story of Adam and Hawa, who are 
tempted to eat the forbidden fruit in Heaven which madem 
them to “cast away” from Heaven in nakedness. They im- 
mediately covered their bodies with the leaves of Paradise. 
Allah says in Surah al-A’raf, 22: 
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Then he caused them to fall by deceit; so when they tast- 

ed of the tree, their evil inclinations became manifest to 

them, and they both began to cover themselves with the 

leaves of the garden; and their Lord called out to them: 

Did I not forbid you both from that tree and say to you 
that the Shaitan is your open enemy?™ 


Thus, humans by nature feel embarrassed when their private parts 
are exposed. They will lose their feeling of shame if they do not get used 
to cover theim. Considering the importance of feel of shame, the Prophet 
categorized it as a part of faith (al-haya’ min al-iman).*” It should be 
also emphasized that in essence covering nakedness with clothing is to 
maintain the dignity because event though there are many people who 
are dressing properly, they are still loosing their dignity. 

From the above description, it is understood that the maqasid al- 
shart’ah for Muslim clothing within the framework of maslahah in the 
al-usil al-khamsah are inclusive of the protection of descent (hifz al- 
nasl). Yusuf Hamid said that the protection of descent in Islam is real- 
ized in two ways:*” the first is by mandatory marriage. He emphasized 
that the primary purpose of marriage is as a safeguard against having 


legitimate offspring, while the other goals, such as to avoid the tempta- 


*4141-Qur’an and terjemahnya, p. 233. 

Badr al-Din Al-‘Ayni, ‘Umdat al-Qari’ : Sharh Sahih al-Bukhari, Vol. 1, 
(Bairut: Dar al-Fikr, t.th.). 

“SV usuf Hamid al-‘Alim, al-Magdasid al-‘dmah, pp. 399-408. 


The Application Maslahahs to Muslim Women’s Clothing 163 


tions of the satan and to achieve serenity and inner peace are comple- 
mentary (tabi ’7).°“* 

The second way is rejecting something that can bring various harm 
(daf’i al-mafasid), i.e. prohibition of fornication. Thus, protection of 
offspring that is daruriyyat is by prohibiting adultery, in addition to 
mandatory marriage. While prohibitions on khalwah (i.e. two non- 
mahrams staying alone in a quiet place), looking at non-muhram wom- 
en, dressing in an indecent way, and showing off beauty for non- 
mahram men is complementary goals (tabi’ wa mukammil).*” 

Thus, it can be asserted here that the maslahah of Muslim women’s 
clothing, when viewed from the standpoint of its strength, ranks at haji- 
yat (tertiary, complementary) in the protection of descent.*“° Whereas, 
prohibition of adultery and marriage is daruriyyat (primary). Because it 
is hajiyat, Muslim women’s clothing requires prudence (ihtiyaf) in order 
to keep away from fornication. On the other hand, the effort to protect 
offspring which are tahsiniyyat (tertiary) includes prohibition for women 
to go out by showing off her jewelry.” 

Simply put, protection of the descent in the frame of the three 
maslahahs (daririvyat, hajiyyat, and tahsiniyyat) is summarized in the 


following figure: 


34The purposes of marriage, which are natural (tabi’i), in Hamid Yusuf’s opin- 
ion, are: 1. As the bastion of the temptations of satan (tahassun min al-shaitan); 
2. Willingness to spousal relationships (kasr al-tawqan); 3. Holding the eyes 
(ghadd al-basar); 4. Keeping the intimate parts (hifz al-farj). See Ibid. 

“45 See Ibid., pp. 445-463. 

346 See Muhammad Abu Zahrah, Usal al-Figh, (T.t.: Dar al-Fikr al-‘Arabi, 
t.th.), p. 371. 

47 Thid., p. 372. 
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Figure 4.2Maslahah in the Protection of Descent (Hifz al-Nasl) 


Daririyyat (primary): 
Prohibition of unlawful sexual 
relations (zina) and Command of 
marrage 


Tahsiniyyat (tertiary): Hajiyyat (secondary): 
Prohibition of showing off Khalwah bi al-ajnabiyyah 
beauty and ornaments To see other’s aurat 
(zinah) - To dress up improperly 
(tabarruj) 


In contrast to the description of maqasid al-shari’ah of Muslim 
women’s clothing above, Quraish Shihab argued that clothing, regard- 


less of the sex, has the following functions: *” 


1. Covering the ‘aurat, i.e, things that are prone to “accidents” and 


therefore should not be exposed; 


2. To be ‘a jewellery’ for the wearer. These two functions of cloth- 
ing are based on Surah Al-A’raf (7), 26: 
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‘O children of Adam! Undoubtedly, We have sent down 
towards you a dress that may cover your shamefulparts 
and one that be an adornment to you; and the dress of 
righteousness, that is the best. This is one of Allah's 


signs, that I they may be admonished.*” 


1) To be a protection from the heat and cold as well as the fortress 
of things that can disrupt public order. This function is implied 
in the Surah Al-Nahl (16), 81 which reads: 


48 Quraish Shihab, Jilbab, pp. 50-52. 
54941-Qur’an dan Terjemahnya, 224. 
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AY lad a8lal 
And Allah gave you shades out of things He made, and 
made for you shelters in the mountains, and made 
foryou some garments to protect you from heat and 
some garments to protect you in fighting. Thus does He 
complete His favour on you, that you may submit to His 
Command.” 


351 


2) As a marker in nature or profession.” This function is under- 


stood from Surah Al-Ahzab (33), 59. 


Quraish said further that Islam wants all these functions, or at least 
the most important one which is covering the ‘aurat, to be realized in 
clothing. Unfortunately in practice, Quraish said further, the emphasis 
on this function has made some Muslims put aside the functions of 


beauty and identity.*° 


*Tbid., p. 404. 

5! Hussein Muhammad said that the difference of ‘aurat boundaries between 
free women and slave women in the view of scholars of fiqgh is referring to 
women’s status and social functioning at the time; whether she’s a free woman 
who is, in the social construction of the Islamic community at the time, recom- 
mended not to work outside the house, leave the house, and expose themselves 
to many people, or whether she is a slave that is constructed to serve and work 
and do everything for the benefits of his master. With the above reasons, said 
Hussein, the former should be bodily more covered than the later. See Husein 
Muhammad, Fiqh Perempuan, p. 82. 

321bid., p. 53. In line with the Quraysh, Fadwa El Guindi, mentions the types of 
headcovers as an indicator of a person’s social conditions in the community and 
social status. He said that Yemeni women wear what is known as lithmah, which 
is “a thin, light, colored fabric worn on the head to conceal the hair and fore- 
head, while the lower part can be pulled up and down to show off the face or the 
eyes only.” An unmarried girl wears this type of clothing all the time and a 
married woman in the daily routines at home or during informal morning visits. 
In addition, there is also a type of clothing called sitara. Women of lower eco- 
nomic status wear this type of clothing. The higher status women wear a cloth 
called syarsyaf, i.e. “long skirt folds worn over clothing and a coat that covers 
the head, shoulders to waist, both are made of silk. See Fadwa El Guindi, 
Jilbab, 167, 172-173. 
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Looking at Shihab’s functions of clothing above, it is clear then that 
the most important maqasid al-shariah in clothing, both for men and 
women equally, is the protection of life (hifz al-nafs) rather than the 
descent (hifz al-nasl); even so, none of it is rated as daruriyyat, but only 


°°? The following table summarized the functions 


hajiyyat or tahsiniyydt. 
of cloting, as proposed by Quraish Shihab in relation with the maqdasid 


al-shari’ah: 


Table 4.1 The Functions of Clothing in Relation to Maqasid al-Shari’ah 
In Quraish Shihab’s Opinion 


No. Function of Clothes Aspects of Rank of 
Maslahah Maslahah 
1 Covering the ‘aurat Hifz al-din 


(protection of 
religion) in pray- 
ers 


Hifz al-nafs 
(protection of life) 
outside prayers 


2 As a decoration or 
ornament 

3 As a safeguard from the 
heat and cold as well as Hajiyyat/ 
things that can impair Tahsiniyyat 
order Hifz al-nafs 
4 As a marker in nature 
or profession 


53 The hierarchial significance of the maslahah hajiyat on clothing is based on 
Abu Zahra’s opinion. See Abu Zahra, Usil al-Fiqh, p. 371. As for the rank of 
maslahah tahsiniyyat in Hijab, Nasaruddin Umar said: “The veil and the like 
remains an Islamic teachings that needs to be considered serously, at least the 
veil provides lessons on ethics and aesthetics (tahsiniyyat).” See Nasaruddin 
Umar, Fikih Wanita untuk Semua, (Jakarta: Serambi, 2010), p. 28. Nur al-Din al- 
Khadimiya, former Tunisian Minister of Religious Affairs, shares the same 
opinion. See Nur al-Di al-Khadimiy, al-Ijtihad al-Maqasidiy (Tunisia: Dar Ibn 
Hazm, 2010), p. 44. 
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Form the Shihab’s description of the function of clothing above we 
can also see that maslahah to be realized is the protection of religion 
(hifg al-din) and life (hifz al-nafs), all of which are ranked secondary 
(Adjiyyat) or tertiary (tahsiniyyat). Quraish Shihab does not mention that 
the obligation to cover the ‘aurat is part of the efforts to protect the 
existence of offspring (hifz al-nasl), as said by Yusuf Hamid and Abu 
Zahra. For Quraish, uncovering the ‘aurat can lead to “unwanted inci- 
dent”. 

Thus, it is safe to say here that scholars do not discuss the issue of Is- 
lamic clothing by looking its relation with the overall al-usil al- 
khamsah (the five basic principles) simultaneously. Their discussions 
are dominantly nuanced with an outlook of the efforts to prevent forni- 
cation and to meet the requirements of prayer conditions. The benefits of 
intellect and property are absent in the discussion of clothing. 

Nasaruddin Umar said that the most prominent discourse in Indone- 
sia on the use of jilbab is related to the issues of health, trends, fashion, 
privacy due to the accumulation of the quality of religious education and 
propaganda in society. In fact, one study revealed that the prostitutes in 
Nanggroe Aceh Darussalam (NAD) are hiding their identity by wearing 
jilbab.°* 

Based on the above description, I can point out here that the benefits 
contained in Muslim women’s clothing have interconnection among all 
the maslahahs. As explained earlier, the function of women’s clothing is 
to cover the ‘aurat which is complimentary (mukammil) to the prohibi- 
tion of adultery as a form of the protection of offspring (hifz al-nasl). 
However, in addition to the function of covering the ‘aurat for the bene- 
fit of the descent, the clothing also serves as a covering of ‘aurat in 
prayers (hifz al-din), protection from natural and social distruption (hifz 


al-nafs), and a marker of identity and profession. *”° 


°54Qneman, Psycholohy of Fashion, p. 5. 
*55See Quraish Shihab, Jilbab, pp. 50-52 
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Thus, the concept of clothing in Islam is in line with the magasid al- 
shari’ah. I conceptualize it as al-libas al-maqasidi or ‘beneficial cloth- 
ing’ in which Muslim women’s clothing should fulfill its main func- 
tions: to cover nakedness, to avoid fornication, and to fulfill other func- 
tions related to religion, life, intellect, and property. The concept of al- 
libas al-maqasidi requires the fulfillment of appropriateness as a Mus- 
lim, a comfort in workplace, aesthetic values, and most importantly the 
capacity to cover the ‘aurat. If in any circumstances the cloth is no 
longer able to meet these entire functions, then at least it should bring 
benefits of covering the aurat, avoiding fornication, and fulfilling the 
requirement of prayers, then the benefits related to life, intellect, and 
property. In this case, I propose a new legal maxim of fiqh with regard 
to al-libas al-magasidi: 

Yuad isi oS cleats Yluail isi ols 
Anything that is interconnected with more maslahahs is 
having the most virtues. 


The extent to which the maslahah is interconnected in the legal max- 
im above will depend on the following points: the first is the fulfillment 
maslahah, which the main goal of the establishment of a law. In the case 
of clothing, its main purpose is to protect the welfare of offspring by 
covering the aurat; the second is maslahah in connection with the five 
basic principles (religion, life, intellect, descent and property) by taking 
into account the scale of daruriyyat (primary), hajiyyat (secondary), and 
tahsiniyyat (tertiary). To sum up, al-libas al-maqasidi or ‘the beneficial 


clothing’ is shown in the following figure: 
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CONCLUSION 


Based on the research problem and how it is answered by an analysis 
of the data, we can conclude that the interconnected maslahah-based 
ijtihad maqasidi, which is the main argument of this dissertation, works 
in the following stages: (1) it should be built upon the Qur’anic texts and 
the Sunnah with all legal provisions contained therein as their objectives 
(al-nustis wa al-ahkam bi maqasidiha); (2) it should integrate the gen- 
eral and universal messages with the specific and particularistic ones 
(al-jam’u bayn al-kulliyat al-‘amah wa al-adillah al-khassah); (3) it 
should bring benefits and refuse absolute damages (jalb al-masalih wa 
dar’u al-mafasid mutlaqan); it should consider the legal consequences 
that possibly occur in the future (i’tibar al-ma‘alat); (4) all the benefits 
of the legal considerations, ranging from the first to the fourth stages 
should take into account the interconnection between each maslahah or 
what that I refers to the interconnected maslahah (ittisaliyat al-masalih) 

The implications of the interconnected maslahah-based ijtihad 
magqasidi on the case of Muslim women’s clothing is that it brings forth 
the concept of ‘beneficial clothing’ (al-libas al-maqasidi), i.e. clothing 
that can fulfill its primary function, which is to cover the aurat but also 
can sustain the benefits of religion, life, intellect, and property simulta- 


neously. 
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Despite its all limitations, the findings of this research recommend 
that maslahah should be integrated in any legal formulation of Islamic 
laws because by only doing so that the legal products will aspire to the 
benefits which was the core of the Islamic teachings. There is a great 
expectation that in the future a new concept of ijtihad maqasidi will 


emerge for the sake of more adaptable and applicable Islamic laws. 
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In this book Islamic law is presented from various perspectives to find the common 
thread between the Sharia, Islamic law and Islamic jurisprudence. The discussion is 
focused on the characteristics and principles of Islamic law as a means of providing 
a general overview of how Islamic law should be positioned, especially in the efforts 
of formulating legal rules that seek to bring benefit for people. Islamic law is brought 
from its ideal concepts into practical usage. 


This works gives many concrete examples of the critical understanding of social 
behaviours in the Islamic society, such as Muslim clothing and the conduct of 
Muslim women, by providing meticulous hermeneutic analysis of the literature that 
is used as legitimation of certain religious conventions. This work instills a deep 
ethical understanding of the normative foundations of Islamic law in the global 
perspective. 
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